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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Illinois  Permanent  Regulatory 
Program;  Action  on  Amendments 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Final  rule. 

summary:  The  Director  of  OSMRE  is 
announcing  his  decision  on  proposed 
amendments  submitted  by  the  State  of 
Illinois  as  modifications  to  its 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments,  which  the 
Director  is  largely  approving,  consist  of 
numerous  revisions  to  the  regulations  of 
the  Illinois  Department  of  Mines  and 
Minerals  (IDMM).  The  amendments  are 
intended  to  achieve  consistency  with 
the  corresponding  Federal  regulations 
and  to  incorporate  additional  flexibility 
provided  by  the  revised  Federal  rules. 
EFFECTIVE  DATE:  October  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Fulton,  Director,  Springfield 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  600  East 
Monroe  Street,  Room  20,  Springfield, 
Illinois  62701;  Telephone:  (217)  492-4495. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

II.  Reasons  for  Amendments 

III.  Discussion  of  Amendments 

IV.  Director's  Findings 

V.  Disposition  of  Agency  and  Public 

Comments 

VI.  Director’s  Decision 

VII.  Additional  Determinations 

I.  Background  on  the  Illinois  Program 

Information  concerning  the  general 
background  on  the  Illinois  program 
submission  and  the  approval  process,  as 
well  as  the  Secretary’s  findings,  the 
disposition  of  comments,  and  an 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  June  1, 

1982  Federal  Register  (47  FR  23858). 
Subsequent  actions  taken  with  regard  to 
the  conditions  of  approval  and  proposed 
program  amendments  can  be  found  at  30 
CFR  913.11,  913.15  and  913.16. 

II.  Reasons  for  Amendments 

Federal  Regulatory  Reform 

Between  1981  and  1983,  OSMRE 
extensively  revised  the  Federal 
regulations  implementing  SMCRA. 

While  most  of  these  revisions  provided 


States  with  additional  flexibility  in 
meeting  the  requirements  of  SMCRA, 
others  added  new  requirements.  By 
letter  dated  May  21, 1985 
(Administrative  Record  No.  IL-1015), 
OSMRE  informed  Illinois  of  the  specific 
State  regulations  in  need  of  revision  to 
be  no  less  effective  than  the  revised 
Federal  regulations.  This  amendment 
package  addresses  these  requirements. 

Remand  Order 

On  July  29, 1982,  the  Illinois  South 
Project,  Inc.  (ISP)  and  nine  other 
organizations  challenged  the  June  1, 

1982,  decision  of  the  Secretary  of  the 
Interior  approving  the  Illinois  program. 
On  November  30, 1983,  the  U.S.  District 
Court  for  the  Central  District  of  Illinois, 
at  the  request  of  the  Secretary, 
remanded  the  case  to  the  Secretary  to 
review  the  issues  raised  by  the  plaintiffs 
[Illinois  South  Project  v.  Watt,  Civil 
Action  No.  82-2229).  As  a  result  of  that 
review,  the  Secretary  determined  that 
the  Illinois  program  was  not  fully 
consistent  with  Federal  requirements. 
Consequently,  by  notice  published  in  the 
April  5, 1984,  Federal  Register,  the 
Director  of  OSMRE,  pursuant  to  30  CFR 
732.17,  notified  Illinois  of  those  program 
provisions  in  need  of  amendment  (49  FR 
13494).  These  requirements  were 
codified  at  30  CFR  913.16  (a)  through  (f). 
By  amendment  approved  September  28, 
1984  (40  FR  38264),  Illinois  satisfied  the 
requirements  of  30  CFR  913.16(b).  This 
package  contains  provisions  addressing 
the  remaining  requirements. 

III.  Discussion  of  Amendments 

By  letter  dated  March  28, 1986 
(Administrative  Record  No.  IL-1028),  for 
the  reasons  discussed  above,  Illinois 
proposed  extensive  revisions  to  the 
regulations  contained  in  its  program. 
OSMRE  announced  receipt  of  and 
solicited  public  comment  on  the 
proposed  amendments  by  notice 
published  in  the  Federal  Register  on 
May  9, 1986  (51  FR  23858). 

By  letter  dated  July  22, 1986 
(Administrative  Record  No.  IL-1038), 
OSMRE  notified  Illinois  of  certain  areas 
in  which  the  proposed  amendments 
appeared  to  be  less  effective  than  the 
Federal  regulations  or  in  conflict  with 
the  decisions  of  the  United  States 
District  Court  for  the  District  of 
Columbia  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II  (Civil 
Action  No.  79-1144,  D.D.C.  1984  and 
1985),  hereinafter  referred  to  as  In  re: 
Permanent  II.  Illinois  subsequently 
revised  and  resubmitted  the 
amendments  on  May  22, 1987 
(Administrative  Record  No.  IL-1029A). 
OSMRE  announced  the  resubmission  in 
the  Federal  Register  on  June  26, 1987, 


and  reopened  the  public  comment 
period  (52  FR  224035).  Extensive  public 
comments  were  received  in  response  to 
both  notices;  however,  since  no  one 
requested  a  public  hearing  none  was 
held. 

The  amendments  revise,  add  or  repeal 
the  following  parts  of  Title  62,  Chapter  1 
of  the  Illinois  Administrative  Code 
(IAC):  1700-1701, 1705, 1760-1762, 1764, 
1770-1780, 1782-1788, 1795, 1800-1801, 
1805-1808, 1815-1819, 1824-1828, 1840, 
1843  and  1845.  These  parts  concern 
virtually  all  aspects  of  the  Illinois 
program.  The  revisions  are  intended  to 
address  the  concerns  and  requirements 
listed  in  OSMRE’s  letters  of  May  21, 

1985,  and  July  22, 1986,  and  the 
requirements  resulting  from  the  remand 
order  in  ISP  v.  Watt,  supra.  The 
amendments  also  include  revisions 
resulting  from  the  extensive  public 
comments  received  and  they  incorporate 
the  additional  flexibility  made  available 
in  the  revised  Federal  regulations. 

Revised  §§  1816.111  through  1816.117 
and  Parts  1823  and  1825  were  submitted 
as  program  amendments  on  May  30, 

1985,  and  were  approved  by  the  Director 
on  December  10, 1986  (51  FR  44454- 
44459).  These  revised  sections  and  parts 
govern  revegetation  of  areas  disturbed 
by  surface  coal  mining  operations  and 
establish  reclamation  requirements  for 
prime  farmland  and  high  capability 
land. 

IV.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendments  submitted  by  Illinois  on 
May  22, 1987.  Only  revisions  of 
particular  interest,  such  as  those  that 
address  the  requirements  of  OSMRE’s 
May  21, 1985  regulatory  reform  letter 
and  those  required  pursuant  to  the 
remand  order  in  ISP  v.  Watt,  are 
discussed  below.  Revisions  not 
specifically  discussed  contain  language 
identical  or  similar  to  the  corresponding 
Federal  rules,  concerning 
nonsubstantive  wording  changes, 
provide  for  recodification  of  the  rules,  or 
have  no  Federal  counterparts  and  are 
not  inconsistent  with  other  State  or 
Federal  requirements. 

Many  of  the  following  findings  use  the 
term  "similar  to”  when  comparing  the 
State  rules  with  the  corresponding 
Federal  rules.  For  purposes  of  this 
notice,  "similar  to”  means  that  the  State 
rules  incorporate  requirements  which 
are  substantively  identical  to  the 
Federal  rules  or  which  contain  only 
minor  differences  no  less  effective  than 
and  having  no  adverse  effect  on  the 
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degree  of  environmental  protection  or 
public  participation  afforded  by  the 
analogous  Federal  requirements. 

1.  Port  1700 — General 

Revisions  to  this  Part  affect  sections 
1700.11— Applicability,  1700.12  Petitions 
to  Initiate  Rulemaking,  1700.13 — Notice 
of  Citizens  Suits,  1700.14 — Availability 
of  Records,  1700.15 — Computation  of 
Time,  1700.16 — Fees  and  Forfeitures, 
1700.17 — Administration,  and  1700.18 — 
Advisory  Council  on  Reclamation.  The 
first  five  sections  are  substantively 
identical  to  the  corresponding  Federal 
regulations  at  30  CFR  700.11,  700.12, 
700.13,  700.14,  and  700.15,  respectively. 

In  addition,  paragraphs  (c)  through  (e) 
of  section  1700.11  contain  provisions 
corresponding  to  30  CFR  701.11.  Illinois 
has  updated  and  condensed  these 
requirements,  deleting  provisions  that 
are  inapplicable  or  moot,  but  they 
remain  substantively  identical  to  the 
corresponding  Federal  provisions 
concerning  the  applicability  of  the 
permanent  program  rules  and  the 
standards  applicable  to  existing 
structures,  as  modified  by  the  November 
27, 1979,  suspension  notice  (44  FR 
67942). 

Sections  1700.16  and  1700.17  contain 
provisions  pertaining  to  State 
accounting  procedures  and  agency 
powers  and  duties,  while  section  1700.18 
governs  the  composition,  responsibilities 
and  operation  of  the  Surface  Mining 
Advisory  Council.  None  of  these 
sections  contain  provisions  inconsistent 
with  SMCRA  or  other  Federal 
requirements. 

Therefore,  the  Director  finds  that  the 
revised  sections  of  62  IAC  Part  1700  are 
no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  corresponding 
Federal  regulations. 

2.  Part  1701 — General  Definitions 

Pursuant  to  OSMRE’s  May  21, 1985 
letter  and  other  developments,  Illinois 
revised  a  number  of  definitions  in 
section  1701.5.  The  revised  definitions 
are  generally  similar  to  the 
corresponding  Federal  definitions  in  30 
CFR  700.5,  701.5,  705.5,  761.5,  762.5,  800.5, 
816.46  and  817.46.  Therefore,  with  the 
exception  of  the  definitions  of 
“previously  mined  area”  and  “valid 
existing  rights”  discussed  in  Findings 
2(b)  and  2(c),  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
rules. 

The  most  significant  changes  are 
discussed  below: 

(a)  Public  building.  The  definition  of 
"public  building”  to  include  buildings 
leased  by  a  governmental  agency,  as 
does  30  CFR  761.5. 


(b)  Valid  existing  rights.  Illinois 
proposes  to  revise  the  definition  of 
“valid  existing  rights"  (VER)  in  62  IAC 
1701.5  to  resemble  the  language  in  the 
corresponding  Federal  definition  at  30 
CFR  761.5.  However,  on  March  22, 1985, 
in  In  re:  Permanent  II,  the  U.S.  District 
Court  for  the  District  of  Columbia 
remanded  portions  of  this  definition  to 
the  Secretary  because  he  had  failed  to 
provide  the  public  with  adequate  notice 
and  opportunity  to  comment  on  the 
revised  provisions.  The  remanded 
portions  of  the  definition  include  those 
provisions  of  paragraphs  (a)  and  (d) 
which  would  authorize  use  of  the 
“takings”  test  to  determine  whether  a 
person  possesses  VER.  Paragraph  (c) 
was  also  remanded  to  the  extent  that  it 
would  expand  VER  under  the  “needed 
for  and  adjacent”  test  to  include  lands 
for  which  the  claimant  had  not  acquired 
the  necessary  property  rights  prior  to 
August  3, 1977.  For  further  explanation 
of  these  terms  and  the  court’s  decision, 
see  the  preamble  to  the  Federal  Register 
notice  suspending  these  portions  of  the 
Federal  definition  (51  FR  41954-41955, 
November  20, 1986). 

The  Illinois  program  as  approved  on 
June  1, 1982,  contained  provisions 
similar  to  those  remanded  by  the 
Federal  court.  The  approval  of  these 
provisions  was  subsequently  upheld  by 
the  U.S.  District  Court  for  the  Central 
District  of  Illinois  [Illinois  South  Project 
v.  Watt,  C.A.  82-2229),  based  on  the 
September  14, 1983,  revisions  to  the 
Federal  definition.  However,  the 
plaintiffs  appealed  this  decision  and  on 
March  30, 1988,  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  ruled 
that  an  approval  based  on  a  defective 
(remanded)  Federal  regulation  cannot 
stand  ( Illinois  South  Project  v.  Hodel, 
C.A.  87-2366).  The  Appeals  Court 
ordered  the  District  Court  to  remand  the 
approval  of  the  Illinois  VER  definition  to 
the  Secretary  for  reconsideration  under 
whatever  regulation  is  currently  in  force. 
The  District  Court  did  so  on  June  22, 
1988. 

In  light  of  the  order  and  opinion  of  the 
court  in  ISP  v.  Hodel,  supra,  the  Director 
is  temporarily  deferring  a  decision  on 
the  proposed  Illinois  definition  of  VER 
and,  by  separate  notice,  is  requesting 
additional  comment  on  whether  the 
“takings”  test  can  be  approved  as  being 
no  less  effective  than  the  "good  faith  all 
permits”  test  reinstated  by  OSMRE  in 
the  previously  referenced  November  20, 
1986,  suspension  notice. 

(c)  Previously  mined  area.  Illinois 
proposed  to  add  a  definition  of 
“previously  mined  area”  to  mean  “land 
disturbed  or  affected  by  earlier  coal 
mining  operations  that  was  not 
reclaimed  in  accordance  with  the 


requirements  of  62  Ill.  Adm.  Code  1700- 
1850."  The  corresponding  Federal  rule  at 
30  CFR  701.5  defines  this  term  as 
meaning  “land  previously  mined  on 
which  there  were  no  surface  coal  mining 
operations  subject  to  the  standards  of 
(SMCRA).”  The  State  program 
provisions  referenced  in  the  definition 
were  not  approved  until  June  1, 1982, 
well  after  the  effective  date  of  SMCRA 
(generally  May  3, 1978).  Also,  the  State 
definition  does  not  distinguish  between 
lands  that  were  subject  to  regulation 
and  those  that  were  exempt.  Therefore, 
the  State  definition  would  include  a 
greater  number  of  sites  than  would  the 
Federal  rule. 

The  Illinois  definition  resembles  an 
earlier  version  of  the  Federal  rule,  which 
the  U.S.  District  Court  for  the  District  of 
Columbia  struck  down  as  being 
inconsistent  with  SMCRA  because  it 
allowed  less  than  complete  highwall 
elimination  in  areas  mined  after 
SMCRA’s  reclamation  standards  took 
effect  [In  re:  Permanent  II,  July  15, 1985). 
Since  the  Illinois  definition  is  similarly 
used  to  determine  when  an  operation  is 
eligible  for  the  lesser  reclamation 
standards  of  62  IAC  1816.106  and 
1817.106,  which  include  incomplete 
highwall  elimination,  the  Director  finds 
that  the  Illinois  definition  is  less 
effective  than  the  Federal  rules  and  less 
stringent  than  SMCRA.  Therefore,  he  is 
not  approving  the  definition  to  the 
extent  that  it  includes  lands  mined  after 
the  effective  date  of  SMCRA,  except  for 
those  lands  mined  under  one  of  the 
exemptions  provided  by  SMCRA. 

(d)  Coal  processing  waste.  The 
definition  of  “coal  processing  waste" 
has  been  revised  to  mean  earth 
materials  which  are  separated  and 
wasted  from  coal  during  cleaning, 
concentration  or  other  processing  or 
preparation.  This  definition  is  similar  to 
and  therefore  no  less  effective  than  the 
Federal  definition  of  this  term  in  30  CFR 

701.5. 

(e)  Coal  preparation.  The  definition  of 
“coal  processing  or  coal  preparation" 
contained  in  1701.5  has  been  revised  to 
include  chemical  or  physical  processing 
and  to  delete  reference  to  the  removal  of 
impurities.  This  definition  is  similar  to 
and  therefore  no  less  effective  than  the 
Federal  definition  of  “coal  preparation" 
at  30  CFR  701.5. 

(f)  Historic  lands.  The  revised 
definition  of  “historic  lands”  now 
includes  scientific  areas,  as  does  30  CFR 

762.5. 

(g)  Cumulative  impact  area.  Revised 
section  1701.5  now  includes  a  definition 
for  “cumulative  impact  area"  which 
includes  consideration  of  impacts  from 
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existing  and  proposed  operations 
outside  the  permit  area. 

The  definition  is  similar  to  and 
therefore  no  less  effective  than  the 
Federal  definition  of  this  term  at  30  CFR 
701.5. 

(h)  Intermittent  stream.  As  required 
under  30  CFR  913.16(a)  pursuant  to  the 
November  30, 1983,  remand  order  of  the 
U.S.  District  Court  for  the  Central 
District  of  Illinois  in  ISP  v.  Watt  (49  FR 
13494-13521,  April  5, 1984),  Illinois 
revised  the  definition  of  “intermittent 
stream"  in  62  IAC  1701.5  to  mean  a 
reach  of  stream  that  drains  a  watershed 
of  at  least  one  square  mile.  The  State's 
definition  is  similar  to  and  therefore  no 
less  effective  than  the  Federal  definition 
at  30  CFR  701.5. 

3.  Part  1705— Restriction  on  Financial 
Interests  of  State  Employees 

Revisions  to  this  part  affect  sections 
1705.2 — Objectives,  1705.4 — 
Responsibility,  1705.6 — Penalties, 

1705.11—  Who  Shall  File,  1705.13— When 
to  File,  1705.15— Where  to  File,  1705.17— 
What  to  Report,  1705.18— Gifts  and 
Gratuities,  1705.19 — Resolving 
Prohibited  Interests,  and  1705.21 — 
Appeals  Procedures. 

The  Illinois  regulations  in  62  IAC  Part 
1705  are  similar  to  the  corresponding 
sections  of  30  CFR  Part  705,  except  that 
the  State  rules  lack  any  provisions 
concerning  members  of  multiple  interest 
boards  and  commissions.  State  law 
currently  provides  for  one  such  body, 
the  State  Advisory  Council  on 
Reclamation  (Surface  Mining  Advisory 
Council).  However,  section  1.04(c)  of  the 
State  Act  and  62  IAC  1700.18(c)  specify 
that  the  Council  shall  act  solely  as  an 
advisory  body  and  that  its 
recommendations  shall  have  no  binding 
effect.  Accordingly,  the  Council  has  no 
function  or  duty  under  SMCRA,  as  this 
term  is  defined  in  30  CFR  705.5,  and  it  is 
not  subject  to  the  requirements  of  30 
CFR  Part  705. 

Therefore,  the  Director  finds  that 
revised  62  IAC  Part  1705  is  consistent 
with  30  CFR  Part  705.  Should  Illinois 
subsequently  establish  a  multiple 
interest  board  with  a  function  or  duty 
under  SMCRA,  its  members  would  be 
directly  subject  to  30  CFR  Part  705  under 
the  provisions  of  30  CFR  705.1. 

4.  Part  1761 — Areas  Designated  by  Act 
of  Congress 

Revisions  to  this  part  affect  section 

1761.11 —  Areas  Where  Mining  is 
Prohibited  or  Limited  and  section 

1761.12 —  Procedures.  Except  as 
discussed  below,  these  rules  are  similar 
to  and  therefore  no  less  effective  than 
the  corresponding  Federal  rules  at  30 
CFR  761.11  and  761.12. 


(a)  Wild  and  scenic  study  rivers. 
Illinois  has  revised  62  IAC  1761.11(a)  to 
include  new  language  protecting  study 
rivers  designated  under  the  Wild  and 
Scenic  Rivers  Act.  Like  the 
corresponding  Federal  rule  at  30  CFR 
761.11(a)  in  effect  prior  to  August  15, 

1986,  the  Illinois  rule  limits  this 
protection  to  a  corridor  extending  not 
more  than  one-quarter  mile  from  each 
bank  for  the  length  of  the  segment  being 
studied.  However,  on  July  15, 1985,  in  In 
re:  Permanent  II,  the  U.S.  District  Court 
for  the  District  of  Columbia  found  the 
Federal  rule  to  be  inconsistent  with  the 
regulations  promulgated  pursuant  to  the 
Wild  and  Scenic  Rivers  Act,  which 
establish  a  minimum,  rather  than  a 
maximum,  corridor  width  of  one-quarter 
mile  for  study  rivers. 

On  July  16, 1986,  OSMRE  promulgated 
a  revised  version  of  30  CFR  761.11(a), 
which  provides  that  protection  shall  be 
afforded  to  study  rivers  for  the  full 
extent  and  width  of  the  corridor 
established  under  the  appropriate 
Federal  guidelines  (51  FR  25818). 
Therefore,  the  Illinois  provision  is  less 
effective  than  the  corresponding  Federal 
rule.  As  there  currently  are  no 
designated  study  rivers  in  Illinois,  the 
Director,  rather  than  disapproving  this 
rule,  is  requiring  that  Illinois  further 
amend  62  IAC  1761.11(a)  to  remove  the 
width  restriction  on  the  protection 
afforded  to  study  river  corridors. 

(b)  Historic  sites.  On  July  15, 1985,  in 
In  re:  Permanent  II,  the  U.S.  District 
Court  for  the  District  of  Columbia  found 
the  Federal  rule  at  30  CFR  761.11(c)  to  be 
inconsistent  with  section  522(e)(3)  of 
SMCRA  to  the  extent  that  the  rule 
protected  only  publicly  owned  sites 
listed  on  the  National  Register  of 
Historic  Places  (NRHP).  The  Illinois 
regulations  at  62  IAC  1761.11(c)  and 
1761.12(e)(1)  retain  similar  language  and 
are,  therefore,  less  stringent  than 
SMCRA  to  the  extent  that  they  do  not 
protect  privately  owned  sites  listed  on 
the  NRHP.  Accordingly,  the  Director  is 
disapproving  the  phrase  “publicly 
owned”  in  these  rules  to  the  extent  that 
it  refers  to  places  listed  on  the  NRHP. 

(c)  Dwelling  waivers.  Pursuant  to 
OSMRE’s  May  21, 1985,  letter,  Illinois 
revised  62  IAC  1761.12(d)  to  specify  that 
written  waivers  for  mining  within  300 
feet  of  dwellings  must  clarify  that  the 
owner  and  signator  had  the  legal  right  to 
deny  mining  and  knowingly  waived  that 
right.  This  language  is  similar  to  and 
therefore  no  less  effective  than  that  of 
the  corresponding  Federal  rule  at  30 
CFR  761.12(e). 


5.  Part  1762 — Criteria  for  Designating 
Areas  as  Unsuitable  for  Surface  Coal 
Mining  Operations 

Revisions  to  this  part  affect  section 

1762.12 —  Additional  Criteria  and  section 
1762.14 — Exploration  of  Land 
Designated  as  Unsuitable  for  Surface 
Coal  Mining  Operations.  The  Director 
finds  the  revised  regulations  to  be 
similar  to  and  therefore  no  less  effective 
than  the  corresponding  Federal  rules  at 
30  CFR  762.12  and  762.14. 

6.  Part  1764 — State  Processes  for 
Designating  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations 

This  part  covers  sections  1764.11 — 
General  Process  Requirements, 

1764.13 —  Petitions,  1764.15 — initial 
Processing  Recordkeeping  and 
Notification  Requirements,  1764.17 — 
Hearing  Requirements,  1764.19 — 
Decision,  1764.21 — Data  Base  and 
Inventory  System  Requirements, 

1764.23 — Public  information,  and 
1764.25 — Regulatory  Authority 
Responsibility  for  Implementation. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985  letter  under  30  CFR  732.17, 
Illinois  revised  1764.15(e)  to  eliminate 
the  provisions  allowing  suspension  of 
petition  reviews. 

The  Director  finds  amended  Part  1764 
substantively  identical  to  and  therefore 
no  less  effective  than  30  CFR  Part  764. 

7.  Part  1772 — Requirements  for  Coal 
Exploration 

This  Part  covers  Sections  1772.1 — 
Scope  and  Purpose,  1772.11 — Notice  of 
Requirements  for  Exploration  Removing 
250  Tons  of  Coal  or  Less,  1772.12 — 
Permit  Requirements  for  Exploration 
Removing  More  than  250  Tons  of  Coal, 

1772.13 —  Coal  Exploration  Compliance 
Duties,  1772.14 — Requirements  for 
Commercial  Sale,  and  1772.15 — Public 
Availability  of  Information. 

As  required  pursuant  to  OSMRE's 
May  21, 1985  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions 
involving  coal  exploration: 

(a)  New  1772.12(a)  contains  a 
provision  consistent  with  30  CFR 
772.12(a)  requiring  an  exploration  permit 
for  exploration  removing  more  than  250 
tons  of  coal  or  which  will  take  place  on 
lands  designated  as  unsuitable  for 
surface  mining. 

(b)  New  1772.12(b)(7)  contains  a 
provision  consistent  with  30  CFR 
772.12(b)(7)  requiring  that  applications 
for  exploration  permits  include  a 
statement  of  why  extraction  of  more 
than  250  tons  of  coal  is  necessary  for 
exploration. 

(c)  New  1772.12(e)(1)  contains  a 
provision  consistent  with  30  CFR 
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772.12(e)  requiring  the  regulatory 
authority  to  notify  the  applicant, 
appropriate  government  officials  and 
other  commenters  on  the  application,  in 
writing,  of  its  decision  on  exploration 
applications. 

(d)  On  June  9, 1987,  the  Secretary 
notified  the  State  of  Illinois  of  a  change 
required  as  a  result  of  recently  approved 
Federal  regulations.  The  change  requires 
Illinois  to  add  a  provision  at 
1772.12(b)(8)(D)  which  would  require 
that  applications  for  exploration 
operations  intending  to  remove  more 
than  250  tons  of  coal  include  any 
additional  information  which  the 
Department  may  require  regarding 
known  or  unknown  historic  and 
archeological  resources.  On  September 
18, 1987,  Illinois  submitted  proposed 
regulations  to  OSMRE  to  address  the 
required  change,  and  a  final  decision  by 
OSMRE  is  forthcoming  under  a  separate 
Federal  Register  notice. 

The  Director  finds  the  Illinois 
regulations  in  new  Part  1772 
substantively  identical  to  and  therefore 
consistent  with  30  CFR  Part  772,  with 
the  exception  noted  in  Finding  7(d). 

8.  Part  1773 — Requirements  for  Permits 
and  Permit  Processing 

This  Part  covers  Sections  1773.1 — 
Scope  and  Purpose,  1773.11 — 
Requirements  to  Obtain  Permits, 

1773.12 —  Regulatory  Coordination  with 
Requirements  Under  Other  Laws, 

1773.13 —  Public  Participation  in  Permit 
Processing,  1774.14 — Opportunity  for 
Public  Hearing,  1773.15 — Review  of 
Permit  Applications,  1773.17 — Permit 
Conditions,  and  1773.19 — Permit 
issuance  and  Right  of  Renewal. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985  letter  under  30  CFR  732.17, 
new  Illinois  Part  1773  corrected  the 
following  deficiencies: 

(a)  New  1773.12  requires  coordination 
of  the  review  and  issuance  of  permits 
for  surface  coal  mining  and  reclamation 
operations.  Under  the  State  rule,  permit 
applications  are  submitted  for  review  by 
the  Interagency  Committee  and  the 
Department  must  assure  that  comments 
and  recommendations  by  the  Committee 
address  compliance  with  the  applicable 
requirements  of  various  Federal  acts. 

The  provisions  are  consistent  with  30 
CFR  773.12. 

(b)  New  1773.13(a)  establishes 
provisions  for  filing  and  public  notice  for 
submission  of  administratively  complete 
applications  for  permits,  significant 
revisions  and  renewals.  This  provision 
is  consistent  with  30  CFR  773.13(a). 

(c)  New  1773.13(a)(1)(F)  requires  that 
the  public  notice  indicate  if  the 
application  includes  a  request  for  an 
experimental  practice  and  identify  the 


regulatory  provisions  for  which  a 
variance  is  requested.  The  provision  is 
consistent  with  30  CFR  773.13(a)(l)(vi). 

(d)  New  1773.13(d)(3)  establishes 
provisions  for  confidentiality  of  certain 
information  contained  in  applications. 
These  provisions  are  consistent  with 
confidentiality  provisions  contained  in 
30  CFR  773.13(d)(3). 

(e)  New  1773.15(c)  requires 
compliance  with  all  of  Part  1785.  This 
provision  is  consistent  with  30  CFR 
773.15(c).  On  June  9, 1987,  the  Secretary 
notified  Illinois  of  a  change  required  as 
a  result  of  recently  revised  Federal 
regulations.  The  change  added  a  new 
finding  to  the  list  of  written  findings  at 
30  CFR  773.15(c)  which  the  regulatory 
authority  must  make  prior  to  approving 
any  permit  application  or  application  for 
a  significant  revision  to  a  permit.  This 
finding  states  that  the  regulatory 
authority  has  taken  into  account  the 
effect  of  the  proposed  permitting  action 
on  properties  listed  on  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places.  It  also  states  that  this 
finding  may  be  supported  in  part  by 
inclusion  of  appropriate  permit 
conditions  or  operation  plan  changes  to 
protect  historic  resources,  or  a 
documented  decision  that  no  additional 
protective  measures  are  necessary.  On 
September  18, 1987,  Illinois  submitted 
proposed  regulations  to  OSMRE  to 
address  the  required  change.  A  final 
decision  by  OSMRE  is  forthcoming 
under  a  separate  Federal  Register 
notice. 

(f)  New  1773.17(g)  requires  payment  of 
reclamation  fees  consistent  with  30  CFR 
773.17(g). 

The  Director  finds  the  Illinois 
regulations  in  new  Part  1773 
substantively  identical  to  and  therefore 
consistent  with  30  CFR  Part  773  except 
as  noted  in  Finding  8(e). 

9.  Part  1774 — Revision;  Renewal;  and 
Transfer,  Assignment,  or  Sale  of  Permit 
Rights 

This  Part  covers  sections  1774.11 — 
Department  Review  of  Permits, 

1774.13 — Permit  Revisions,  1774.15 — 
Permit  Renewals,  1775.17 — Transfer, 
Assignment,  or  Sale  of  Permit  Rights. 

(a)  New  1774.15(c)(1)(D)  specifies  that 
the  State  shall  not  approve  a  permit 
unless  it  finds  that  the  operator  has 
liability  insurance.  This  provision  is 
consistent  with  30  CFR  774.15(c)(l)(iv). 

(b)  New  1774.17(e)(1)  establishes  that 
the  State  must  notify  the  permittee,  the 
successor,  commenters  and  OSMRE  of 
findings,  consistent  with  30  CFR 
774.17(e)(1). 

(c)  New  1774.17(e)(2)  requires  the 
successor  to  permit  rights  to  notify  the 


State,  consistent  with  30  CFR 
774.17(e)(2). 

The  Director  finds  the  Illinois 
regulations  in  new  Part  1774 
substantively  identical  to  and  therefore 
consistent  with  30  CFR  Part  774. 

10.  Part  1775  Administrative  and 
Judicial  Review  of  Decisions 

This  part  covers  $  1775.1 — Scope  and 
Purpose,  1775.11 — Administrative 
Hearing,  and  1775.13 — Judicial  Review. 

The  Director  finds  the  Illinois 
regulations  in  new  Part  1775 
substantively  identical  to  and  therefore 
consistent  with  30  CFR  Part  775. 

11.  Part  1777— General  Content 
Requirements  for  Permit  Applications 

This  Part  covers  Section  1777.11 — 
Format  and  Contents,  1777.13 — 
Reporting  of  Technical  Data,  1777.4 — 
Maps  and  Plans:  General  Requirements, 
1777.15 — Completeness,  and  1777.17 — 
Permit  Fees. 

The  Director  finds  Illinois  regulations 
in  new  Part  1777  substantively  identical 
to  and  therefore  consistent  with  30  CFR 
Part  777. 

12.  Part  1778 — Permit  Applications: 
Minimum  Requirements  for  Legal, 
Financial,  Compliance  and  Related 
Information 

This  Part  covers  sections  1778.13 — 
Identification  of  Interests,  1778.14 — 
Violation  Information,  1778.15 — Right  of 
Entry  Information,  1778.16 — 

Relationship  to  Areas  Designated 
Unsuitable  for  Mining,  1778.17 — Permit 
Term,  1778.18 — Insurance,  1778.21 — 
Proof  of  Publication,  and  1778.22 — 
Facilities  or  Structures  Used  in 
Common. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions: 

(a)  Revised  1778.13(e)  now  requires 
applications  to  include  the  name  and 
address  of  each  legal  owner  of  the 
surface  and  mineral  property  to  be 
mined  and  the  names  and  addresses  of 
owners  of  property  contiguous  to  the 
permit.  Paragraph  1778.13(e)  is  therefore 
consistent  with  30  CFR  778.13  (e)  and  (f). 

(b)  Revised  1778.13(g)  now  requires 
applications  to  include  the  MSHA 
number  for  all  structures  requiring 
MSHA  approval.  Paragraph  1778.13(g)  is 
therefore  consistent  with  30  CFR 
778.13(g). 

(c)  Revised  1778.13(h)  requires 
applications  to  include  a  statement  of  all 
lands,  interest  in  lands,  options,  or 
pending  bids  or  interests  held  or  made 
by  the  applicant  for  land  contiguous  to 
the  area  described  in  the  permit 
application.  Paragraph  1778.13(h)  is 
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therefore  consistent  with  30  CFR 
778.13(h). 

(d)  Revised  1778.14(c)  requires  a 
listing  of  notices  of  violations  received 
by  a  subsidiary,  affiliate  or  person 
controlled  by  or  under  common  control 
with  the  applicant  consistent  with  30 
CFR  778.14(c). 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1778 
substantively  similar  to  and  therefore 
consistent  with  30  CFR  Part  778. 

13.  Part  1779 — Surface  Mining  Permit 
Applications:  Minimum  Requirements 
for  Information  on  Environmental 
Resources 

This  Part  covers  sections  1779.4 — 
Responsibilities,  1779.5 — Use  of  Existing 
Data,  1779.6 — Use  of  Expert  Opinion, 

1779.11 —  General  Requirements. 

1779.12 —  General  Environmental 
Resources  Information,  1779.11 — 
Vegetation  Information,  1779.20 — Fish 
and  Wildlife  Resources  Information, 

1779.21 —  Soil  Resources  Information, 

1779.22 —  Land  Use  Information, 

1779.24 — Maps:  General  Requirements, 
and  1779.25— -Cross  Sections,  Maps  and 
Plans. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985,  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions  to 
Part  1779: 

(a)  Historic  properties.  Revised 
1779.12(b)  and  1783.12(b)  require  that 
permit  applications  include  information 
on  properties  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 
However,  as  noted  in  the  Director’s 
letter  of  June  9, 1987,  additional 
revisions  are  needed  for  these  rules  to 
be  no  less  effective  than  30  CFR 
779.12(b)  and  783.12(b).  Illinois  has 
submitted  these  revisions  as  a  separate 
proposed  amendment,  which  the 
Director  is  now  processing  in  a  separate 
rulemaking. 

(b)  Fish  and  wildlife.  Revised  1779.20 
and  1783.20  require  that  permit 
applications  include  the  same  fish  and 
wildlife  information  as  that  required  by 
30  CFR  779.20  and  783.20  as  they  existed 
at  the  time  of  submission.  However,  on 
December  11, 1987  (52  FR  47352),  these 
Federal  rules  were  revised  and 
combined  with  other  sections.  The 
Director  will  separately  notify  Illinois  of 
the  additional  changes  needed  as  a 
result  of  the  December  11, 1987  revisions 
to  the  Federal  rules. 

Except  as  noted  in  Findings  13(a)  and 
13(b)  above,  the  Director  finds  the 
Illinois  regulations  in  amended  Part  1779 
identical  to  and  therefore  no  less 
effective  than  those  of  30  CFR  Part  779. 


14.  Part  1780 — Surface  Mining  Permit 
Application:  Minimum  Requirements  for 
Reclamation  and  Operation  Plan 

Revisions  to  this  Part  affect  sections 
1780.4 — Responsibilities;  1780.5 — Use  of 
Existing  Data;  1780.6 — Use  of  Expert 
Opinion;  1780.11 — Operation  Plan: 
General  Requirements;  1780.12 — 
Operation  Plan:  Existing  Structures; 

1780.13 —  Operation  Plan:  Blasting; 

1780.14 —  Operation  Plan:  Maps  and 
Plans;  1780.15 — Air  Pollution  Control 
Plan;  1780.16 — Fish  and  Wildlife  Plan; 
1780.18 — Reclamation  Plan:  General 
Requirements;  1780.21 — Hydrologic 
Information;  1780.22 — Geologic 
Information;  1780.23 — Reclamation  Plan: 
Postmining  Land  Uses;  1780.25 — 
Reclamation  Plan:  Ponds, 

Impoundments,  Banks.  Dams,  and 
Embankments;  1780.27 — Reclamation 
Plan:  Surface  Mining  Near  Underground 
Mining;  1780.29 — Diversions;  1780.31 — 
Protection  of  Public  Parks  and  Historic 
Places;  1780.33 — Relocation  or  Use  of 
Public  Roads;  1780.35 — Disposal  of 
Excess  Spoil;  1780.37 — Transportation 
Facilities;  and  1780.38 — Rehabilitation  of 
Siltation  Structures,  Diversions, 
Impoundments,  and  Treatment 
Facilities. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985,  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions 
involving  Parts  1780  and  1784: 

(a)  Analytical  methodology.  Revised 
1780.21(a)  and  1784.14(a)  prescribe  the 
methodology  to  be  used  when  sampling 
and  analyzing  water  quality.  All  water 
quality  sampling  and  analyses 
performed  to  meet  water  monitoring 
requirements  must  be  conducted 
according  to  methodology  consistent 
with  that  set  forth  in  30  CFR  780.21  and 
784.14. 

(b)  Fish  and  wildlife.  Revised  1780.16 
and  1784.21  require  a  fish  and  wildlife 
plan  similar  to  that  required  by  30  CFR 
780.16  and  784.21  before  those  Federal 
rules  were  revised  on  December  11, 

1987.  The  Director  will  separately  notify 
Illinois  of  the  further  changes  needed  as 
a  result  of  the  revised  Federal  rules 
promulgated  on  December  11, 1987  (52 
FR  47352). 

(c)  Surface  water  information. 

Revised  1780.21(b)(2)  and  1784.14(b)(2) 
require  that  the  application  include  the 
name  and  ownership  of  surface  water 
bodies,  surface  water  quality 
information  for  the  adjacent  area,  and 
baseline  alkalinity  information  in  a 
manner  similar  to  and  therefore  no  less 
effective  than  30  CFR  780.21(b)(2)  and 
784.14(b)(2). 

(d)  Supplemental  hydrologic 
information.  Revised  1780.21(b)(3)  and 
1784.14(b)(3)  provide  that,  if  the 


determination  of  the  probable 
hydrologic  consequences  (PHC)  of 
mining  indicates  that  adverse  impacts  to 
the  hydrologic  balance  on  or  off  the 
proposed  permit  area  may  occur,  or  if 
acid-forming  or  toxic  material  is  present 
that  may  result  in  the  contamination  of 
groundwater  or  surface-water  supplies, 
then  supplemental  information  shall  be 
provided.  The  revised  State  rules  are 
identical  to  and  therefore  no  less 
effective  than  30  CFR  780.21(b)(3)  and 
784.14(b)(3). 

(e)  Alternative  water  supplies. 

Revised  1780.21(e)  requires  that  the 
application  include  alternative  water 
source  information  in  cases  where  the 
PHC  determination  indicates  that  the 
proposed  operation  may  result  in 
contamination,  diminution  or 
interruption  of  underground  or  surface 
waters  currently  in  use.  The  State  rule  is 
identical  to  and  therefore  no  less 
effective  than  30  CFR  780.21(e). 

(f)  PHC  determinations.  In  revised  62 
IAC  1780.21(f)  and  1784.14(e),  Illinois 
requires  that  each  permit  application 
contain  a  determination  of  the  probable 
hydrologic  consequences  of  mining  on 
the  proposed  permit  and  adjacent  areas, 
as  do  the  Federal  rules  at  30  CFR 
780.21(f)  and  784.14(e).  However,  unlike 
the  Federal  rules,  the  State  rules  do  not 
require  that  the  determination  be  based 
on  baseline  data  collected  for  the  permit 
application  or  that  it  include  certain 
specific  findings.  Nor  do  the  Illinois 
regulations  require  that  each  application 
for  a  permit  revision  be  reviewed  to 
determine  whether  a  new  or  updated 
determination  is  necessary.  Therefore, 
the  Director  finds  that  the  State  rules 
are  less  effective  than  the  Federal 
regulations,  and  he  is  requiring  that 
Illinois  further  amend  62  IAC  1780.21(f) 
and  1784.14(e)  to  be  no  less  effective 
than  30  CFR  780.21(f)  and  784.14(e). 

(g)  Permit  revisions.  Revised 
1780.21(g)(2)  and  1784.14(f)(2)  require 
applications  for  revisions  to  be  reviewed 
to  determine  whether  a  new  or  updated 
assessment  of  cumulative  hydrologic 
impacts  is  required.  The  revised  rules 
are  similar  to  and  therefore  no  less 
effective  than  30  CFR  780.21(g)(2)  and 
784.14(f)(2). 

(h)  Hydrologic  reclamation  plan. 
Revised  1780.21(h)  and  1784.14(g)  require 
that  applications  contain  a  hydrologic 
reclamation  plan  indicating  how  the 
relevant  requirements  of  Parts  1816  and 
1817  will  be  met,  what  measures  w'ill  be 
taken  to  avoid  acid  or  toxic  drainage, 
and  how  the  potential  adverse 
hydrologic  consequences  identified  in 
the  PHC  determination  will  be 
prevented  or  mitigated.  The  revised 
rules  are  identical  to  and  therefore  no 
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less  effective  than  30  CFR  780.21(h)  and 
784.14(g). 

(i)  Groundwater  monitoring.  Revised 
1780.21(i)  and  1784.14(h)  require  that  the 
application’s  groundwater  monitoring 
plan  provide  for  the  monitoring  of 
parameters  that  relate  to  the  suitability 
of  the  groundwater  for  current  and 
approved  postmining  land  uses.  The 
revised  rules  also  require  that 
monitoring  data  be  submitted  to  the 
State  every  three  months  for  each 
monitoring  location.  The  revised  rules 
are  similar  to  and  therefore  no  less 
effective  than  30  CFR  780.21(i)  and 
784.14(h). 

(j)  Surface-water  monitoring.  Revised 
1780.21  (j)  and  1784.14(i)  require  that  the 
surface-water  monitoring  plan  be  based 
on  the  PHC  determination  and  that  the 
paramenters  monitored  be  related  to  the 
suitability  of  the  surface  water  for  the 
current  and  approved  postmining  land 
uses.  The  revised  rules  also  specify 
certain  parameters  that  must  be 
monitored  in  all  cases  and  require  that 
point  source  discharges  be  monitored  in 
accordance  with  40  CFR  Part  434.  The 
revised  rules  are  similar  to  and  therefore 
no  less  effective  than  30  CFR  780.21(j) 
and  784.14(i). 

(k)  Geologic  information  Revised 
1780.22(b)  and  1784.22(b)  require  that 
applications  contain  geologic 
information  for  areas  adjacent  to  the 
permit  area  and  include  chemical 
analyses  of  each  stratum  down  to  and 
including  the  deeper  of  either  the 
stratum  immediately  below  the  lowest 
coal  seem  to  be  mined  or  any  acquifer 
below  the  lowest  coal  seam  to  be  mined 
which  may  be  adversely  impacted  by 
mining.  The  revised  rules  are  identical 
to  and  therefore  no  less  effective  than  30 
CFR  780.22(b)  and  784.22(b). 

(l)  Air  pollution  control  plan.  New 
1780.15  and  1784.26  specify  that 
applications  shall  contain  air  pollution 
control  plans  as  required  by  30  CFR 
780.15(b)  and  784.26.  Illinois  has  elected 
not  to  require  air  quality  monitoring. 
Since  monitoring  is  an  optional 
requirement  under  the  Federal  rules,  its 
omission  does  not  render  the  State  rules 
less  effective  than  the  corresponding 
Federal  rules. 

Other  than  as  noted  in  paragraphs  (b) 
and  (f)  above,  the  Director  finds  that  the 
Illinois  regulations  in  amended  Part  1780 
are  either  similar  to  those  of  30  CFR  Part 
780  or  add  additional  clarifying  or  State- 
specific  provisions,  and  that  they  are 
therefore  no  less  effective  than  the 
Federal  requirements. 


15.  Part  1783 — Underground  Mining 
Permit  Applications:  Minimum 
Requirements  for  Information  on 
Environmental  Resources 

Revisions  to  this  Part  affect  Sections 

1783.4 —  Responsibilies,  1783.5 — Use  of 
Existing  Data,  1783.6 — Use  of  Expert 
Opinion,  1783.11 — General 
Requirements,  1783.12 — General 
Environmental  Resources  Information, 

1783.14 — Vegetation  Information, 

1783.20 — Fish  and  Wildlife  Resources 
Information,  1783.21 — Soil  Resources 
Information,  1783.22 — Land  Use 
Information,  1783.24 — Maps:  General 
Requirements,  and  1783.25 — Cross 
Sections,  Maps  and  Plans. 

These  revisions  are  identical  to  those 
discussed  in  Finding  13  for  Part  1779. 
Except  as  noted  in  Findings  13(a)  and 
13(b),  the  Director  finds  the  Illinois 
regulations  in  amended  Part  1783  to  be 
similar  to  and  therefore  no  less  effective 
than  30  CFR  Part  783.  The  State  has  also 
added  certain  clarifying  and  State- 
specific  provisions  which  do  not  affect 
this  finding. 

16.  Part  1784-Underground  Mining 
Permit  Applications:  Minimum 
Requirements  for  Reclamation  and 
Operation  Plan 

Revisions  to  this  Part  affect  Sections 

1784.4 —  Responsibilities;  1784.5 — Use  of 
Existing  Data;  1784.6 — Use  of  Expert 
Opinion;  1784.11 — Operation  Plan: 
General  Requirements;  1784.12 — 
Operation  Plan:  Existing  Structures; 
1784.13 — Reclamation  Plan:  General 
Requirements;  1784.14 — Hydrologic 
Information;  1784.15 — Reclamation  Plan: 
Postmining  Land  Uses;  1784.16 — 
Reclamation  Plan:  Ponds, 

Impoundments,  Banks,  Dams  and 
Embankments;  1784.17 — Protection  of 
Public  Parks  and  Historic  Places; 

1784.18 — Relocation  or  Use  of  Public 
Roads;  1784.19 — Underground 
Development  Waste;  1784.20 — 
Subsidence  Control  Plan;  1784.21 — Fish 
and  Wildlife  Plan;  1784.22 — Geologic 
Information;  1784.23 — Operation  Plan: 
Maps  and  Plans;  1784.24 — 
Transportation  Facilities;  1784.25 — 
Return  of  Coal  Processing  Waste  to 
Abandoned  Underground  Workings; 
1784.26— Air  Pollution  Control;  1784.27 — 
Rehabilitation  of  Siltation  Structures, 
Diversions,  Impoundments  and 
Treatment  Facilities;  1784.29 — 
Diversions;  and  1784.200 — Interpretive 
Rules  Related  to  General  Performance 
Standards. 

Except  as  discussed  below,  the 
revisions  to  62  IAC  Part  1784  are 
identical  to  those  made  to  62  Part  1780, 
as  discussed  in  Finding  14,  and  the 
revised  rules  are  similar  to  the 


corresponding  Federal  rules  in  30  CFR 
Part  784.  Therefore,  except  as  discussed 
in  Findings  14(b)  and  14(f),  the  Director 
finds  revised  62  IAC  Part  1784  to  be  no 
less  effective  than  30  CFR  Part  784. 

(a)  Subsidence  control  plans.  Revised 
1784.20(b)  requires  subsidence  control 
plans  to  include  a  map  of  underground 
workings  describing  the  location  and 
extent  of  areas  in  which  planned 
subsidence  mining  methods  will  be  used 
and  which  includes  all  areas  where 
measures  will  be  taken  to  prevent  or 
minimize  subsidence  and  subsidence- 
related  damage.  In  addition,  1784.20(c) 
has  been  revised  to  require  that 
subsidence  control  plans  include  a 
description  of  physical  conditions,  such 
as  depth  of  cover,  seam  thickness,  and 
lithology,  which  affect  the  likelihood  or 
extent  of  subsidence  and  subsidence- 
related  damage.  The  revised  rules  are 
similar  to  and  therefore  no  less  effective 
than  30  CFR  784.20  (b)  and  (c). 

(b)  Subsidence  monitoring.  Revised 
1784.20(d)(5)  requires  the  subsidence 
control  plan  for  room-and-pillar 
operations  to  include  information  on  any 
planned  monitoring  to  determine  the 
commencement  and  degree  of 
subsidence  so  that  other  appropriate 
measures  can  be  taken  to  prevent  or 
reduce  material  damage.  However, 
unlike  the  State  rule,  the  Federal  rule  at 
30  CFR  784.20(d)  also  requires  this 
information  for  operations  using 
planned  subsidence  methods.  Since 
revised  1784.20(f)  requires  a  description 
of  measures  to  be  taken  in  accordance 
with  1817.121(c)  to  mitigate  or  remedy 
any  subsidence-related  material 
damage,  Illinois  has  indicated  that  this 
provision  can  be  used  to  require 
monitoring  if  necessary.  Therefore,  the 
Director  finds  that  revised  62  IAC 
1784.20(d)(5)  is  no  less  effective  than  30 
CFR  784.20(d). 

17.  Part  1785-Requirements  for  Special 
Categories  of  Mining 

Revisions  to  this  Part  affect  Sections 
1785.1 — Scope,  1785.2 — Objective, 

1785.13 —  Experimental  Practices  Mining, 

1785.14 —  Mountaintop  Removal, 

1785.15—  Steep  Slope  Mining,  1785.16— 
Permits  Incorporating  Variances  from 
Approximate  Original  Contour 
Restoration  Requirements,  1785.17 — 
Prime  Farmlands,  1785.18 — Variances 
for  Delay  in  Contemporaneous 
Reclamation  Requirement  in  Combined 
Surface  and  Underground  Mining 
Activities,  1785.20  Augering,  1785.21 — 
Coal  Preparation  Plants  Not  Located 
Within  the  Permit  Area  of  a  Mine, 
1785.22 — In  Situ  Processing 
Activities, 1785.23 — Minor  Underground 
Mine  Facilities  Not  at  or  Adjacent  to  the 
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Processing  or  Preparation  Facility  or 
Area. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985,  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions 
involving  Part  1785: 

(a)  Section  1785.13(e)  has  been  revised 
to  require  that  experimental  practices 
granting  variances  from  the  special 
environmental  protection  performance 
standards  applicable  to  prime  farmlands 
be  approved  only  after  consultation  with 
the  Soil  Conservation  Service  of  the  U.S. 
Department  of  Agriculture.  The  revised 
rule  is  similar  to  and  therefore  no  less 
effective  than  30  CFR  785.13(e). 

(b)  Revised  1785.13(g)  requires  review 
of  experimental  practices  no  less  than 
every  two  and  one  half  years  consistent 
with  30  CFR  785.13(g). 

(c)  Revised  1785.17(b)  now  specifies 
the  nature  and  type  of  reconnaissance 
inspections  that  must  be  made  of  the 
proposed  permit  area  to  determine 
whether  or  not  prime  farmland  is 
present.  1785.17(b)(1)  specifies  that 
reconnaissance  inspections  shall  be 
either  a  review  of  an  existing  soil  survey 
for  the  proposed  permit  area  or  an 
onsite  inspection  of  the  proposed  permit 
area.  This  specificity  within  the  Illinois 
regulations  as  to  the  nature  and  extent 
of  reconaissance  inspections  is 
consistent  with  30  CFR  785.17(b)(1) 
which  requires  the  regulatory  authority 
to  consult  with  the  U.S.  Soil 
Conservation  Service  to  determine  the 
nature  and  extent  of  each  individual 
reconnaissance  survey. 

(d)  Illinois  regulations  1779.27  and 
1783.27  have  been  repealed.  Illinois 
regulations  no  longer  provide  for  the 
regulatory  authority  to  approve  a 
negative  determination  of  prime 
farmland  on  the  basis  of  slope  and  other 
factors  such  as  rocky  surface  and 
flooding.  The  repeal  of  1779.27  and 
1783.27  is  consistent  with  30  CFR  785.17. 

(e)  Revised  1785.17(c)(1)(B)  now 
requires  soil  surveys  to  include  a 
description  of  soil  mapping  units  and  a 
representative  soil  profile  as  determined 
by  the  SCS,  including,  but  not  limited  to, 
soil  horizon  depths,  pH,  and  range  of 
soil  densities  within  the  permit  area. 

The  rule  is  therefore  consistent  with  30 
CFR  785.17(c)(l)(ii). 

(f)  Revised  1785.17(c)(1)(B)  now 
allows  other  representative  soil  profile 
descriptions  from  the  locality  to  be  used 
if  their  use  is  approved  by  the  SCS  State 
Conservationist.  The  rule  is  therefore 
consistent  with  30  CFR  785.17(c)(l)(ii). 

(g)  Revised  1785.17(c)(1)(B)  now  also 
allows  the  Department  to  request  the 
operator  to  provide  information  on  other 
physical  and  chemical  soil  properties  as 
needed  to  make  a  determination  that  the 
operator  has  the  technological 


capability  to  restore  the  prime  farmland. 
The  rule  is  consistent  with  30  CFR 
785.17(c)(1)(h). 

(h)  Resubmitted  1785.17  no  longer 
exempts  land  not  historically  used  as 
cropland,  areas  smaller  than  minimum 
size  of  soil  map  units  and  areas 
otherwise  exempt  from  the  prime 
farmland  performance  standards  in 
1823.  Deletion  of  these  exemptions  from 
the  prime  farmland  application 
requirements  was  required  under  30 
CFR  913.16(c)  pursuant  to  the  November 
30, 1983  remand  order  in  Illinois  South 
Project  v.  Watt,  supra. 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1785  similar 
to  and  therefore  consistent  with  30  CFR 
Part  785. 

18.  Part  1795 — Small  Operator 
Assistance 

This  part  covers  sections  1795.1 — 
Scope  and  Purpose,  1795-3 — Authority, 
1795.4 — Eligibility  for  Assistance,  1795- 
7 — Filing  for  Assistance,  1795.8 — 
Application  Approval  and  Notice, 

1795.9 — Program  Services  and  Data 
Requirements,  1795.10 — Qualified 
Laboratories,  and  1795.11 — Assistance 
Funding. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions  to 
Part  1795: 

(a)  Revised  1795.4  defines  “Qualified 
Laboratory"  consistent  with  the  Federal 
definition  contained  in  30  CFR  795.3.  In 
addition,  under  new  1795.10(a)  the  State- 
program  administrator  selects  a 
qualified  laboratory  to  make  the 
determination  and  statement.  Illinois 
provides  for  qualification  and  selection 
of  laboratories,  as  is  required  by 
OSMRE. 

(b)  New  1795.6(b)(4)  establishes  that 
annual  coal  production  for  SOAP 
eligibility  shall  include  all  coal  produced 
by  operations  owned  by  members  of  the 
applicant's  family  and  relatives.  The 
rule  is  therefore  consistent  with  30  CFR 
795.6(a)(iv). 

(c)  Revised  1795.12(a)(3)  now 
establishes  the  SOAP  applicants  shall 
reimburse  the  Department  for  the  cost  of 
the  laboratory  services  if  the  permit  is 
sold,  transferred  or  assigned  to  another 
person  and  the  transferee’s  annual 
production  exceeds  100,000  tons.  The 
provision  is  consistent  with  30  CFR 
795.12(a)(3). 

(d)  New  1795.6  (c)  and  (d)  establish  as 
a  criterion  for  eligibility  for  assistance 
that  the  applicant  is  not  restricted  in  any 
manner  from  receiving  a  permit  under 
the  permanent  regulatory  program.  The 
provision  is  consistent  with  30  CFR 
795.6(a)  (3)  and  (4). 


The  Director  finds  the  Illinois 
regulations  in  amended  Part  1795  similar 
to  and  therefore  consistent  with  30  CFR 
Part  795. 

19.  Part  1800 — Bonding  and  Insurance 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations 

This  part  covers  sections  1800.1 — 
Scope  and  Purpose,  1800.4 — Department 
Responsibilities,  1800.5 — Definitions, 

1800.11 —  Requirement  to  File  a  Bond, 

1800.12 —  Form  of  the  Performance  Bond, 

1800.13 —  Period  of  Liability,  1800.14 — 
Determination  of  Bond  Amount, 

1800.15 —  Adjustment  of  Amount, 

1800.16 —  General  Terms  and  Conditions 
of  Bond,  1800.17 — Bonding  Requirements 
for  Underground  Coal  Mines  and  Long- 
Term  Coal-Related  Surface  Facilities 
and  Structures,  1800.20 — Surety  Bonds, 
1800.21 — Collateral  Bonds,  1800.30 — 
Replacement  of  Bonds,  1800.40 — 
Requirement  to  Release  Performance 
Bonds,  1800.50 — Forfeiture  of  Bonds,  and 
1800.60 — Terms  and  Conditions  for 
Liability  Insurance. 

Significant  changes  are  discussed 
below: 

(a)  New  1800.4(e)  establishes  that 
operating  without  a  bond  is  a  violation 
of  a  condition  upon  which  the  permit 
was  issued.  Paragraph  1800.4(e)  is 
therefore  consistent  with  30  CFR 
800.4(g). 

(B)  New  State  rule  1800.5(b) 
establishes  a  definition  for  collateral 
bond  which  is  consistent  with  the 
Federal  definition  in  30  CFR  800.5(b). 

The  State  rule  does  not  allow  real 
property  to  be  posted  as  collateral  bond; 
however,  it  is  not  required  to  do  so 
under  30  CFR  800.4. 

(c)  New  1800.21(e)  establishes  that 
persons  with  an  interest  in  collateral 
posted  as  bond,  and  who  desire 
notification  of  actions  pursuant  to  the 
bond,  shall  request  the  notification  in 
writing  to  the  Department  at  the  time  the 
collateral  is  offered.  This  provision  is 
consistent  with  30  CFR  800.21(f). 

(d)  New  1800.50(e)(1)  provides  that,  in 
the  event  the  amount  forfeited  is 
insufficient  to  pay  for  the  full  cost  of 
reclamation,  the  operator  shall  be  liable 
for  remaining  costs.  Paragraph  (e)(1) 
also  allows  the  Department  to  complete 
or  authorize  completion  of  reclamation 
of  the  bonded  area  and  to  recover  from 
the  operator  all  costs  of  reclamation  in 
excess  of  the  amount  forfeited.  These 
provisions  are  consistent  with  30  CFR 
800.50(d)(1). 

(e)  New  1800.40(b)(1)  provides  that  the 
Department  may  arrange  with  the 
permittee  to  allow  access  to  the  permit 
area,  upon  request,  by  any  person  with 
an  interest  in  bond  release  for  the 
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purpose  of  gathering  information 
relevant  to  the  bond  release  proceeding. 
This  provision  is  consistent  with  30  CFR 
800.40(b). 

(f)  Standards  for  issuance  of  permits 
to  persons  who  forfeit  bond.  Illinois  is 
adding  a  provision  at  62  IAC  1800.50(f) 
to  prohibit  any  person  who  forfeits  a 
bond  from  receiving  another  permit 
unless  that  person  makes  full  restitution 
of  reclamation  costs  for  the  forfeited 
site,  corrects  all  violations,  pays  all  civil 
penalties,  posts  a  cash  bond  for  the  new 
permit,  and  accepts  personal  liability  for 
all  future  violations.  Section  510(c)  of 
SMCRA  and  30  CFR  773.15(b)  prohibit 
the  unconditional  issuance  of  permits  to 
applicants  with  either  outstanding 
violations  or  a  demonstrated  pattern  of 
willful  violations  of  a  nature  and 
duration  resulting  in  such  irreparable 
damage  to  the  environment  as  to 
indicate  an  intent  not  to  comply  with 
program  requirements.  Otherwise, 
neither  SMCRA  nor  the  Federal 
regulations  specify  the  conditions  under 
which  a  person  who  forfeits  bond  may 
receive  another  permit.  For  this  reason, 
and  since  62  IAC  1773.15(b)  contains 
provisions  identical  to  those  of  30  CFR 
773.15(b)  with  which  the  State  would 
also  have  to  comply,  the  Director  finds 
that  Section  1800.50(f)  is  not  inconsistent 
with  any  Federal  requirement. 

(g)  General.  This  amendment 
consolidates  the  State’s  bonding  and 
insurance  requirements,  which  were 
previously  located  in  Parts  1800  through 
1808,  into  Part  1800;  all  other  parts  are 
being  repealed.  The  revised  rules 
include  minimum  requirements  and 
procedures  similar  to  those  in  the 
corresponding  Federal  rules  at  30  CFR 
Part  800.  In  addition,  the  State  has 
included  additional  safeguards  and 
more  specific  procedural  requirements 
throughout.  Illinois  has  elected  not  to 
accept  self-bonds,  phased  bonds,  self- 
insurance  or  collateral  bonds  secured  by 
real  estate;  it  is  not  required  to  do  so 
under  30  CFR  800.4,  which  grants  States 
discretion  in  deciding  what  types  of 
bond  and  insurance  to  accept. 

Therefore,  the  Director  finds  that 
revised  62  IAC  Part  1800  is  no  less 
effective  than  the  corresponding  Federal 
rules  in  30  CFR  Part  80. 

20.  Part  1815— Permanent  Program 
Performance  Standards  for  Coal 
Exploration 

Revisions  to  this  Part  affect  sections 
1815.1 — Scope  and  Purpose,  1815.13 — 
Required  Documents,  and  1815.15 — 
Performance  Standards  for  Coal 
Exploration.  As  required  pursuant  to 
OSMRE's  May  21, 1985  letter  under  30 
CFR  732.17,  Illinois  revised  1815.15(a)  to 
specify  that  habitats  of  unique  or 


unusually  high  value  for  fish,  wildlife 
and  other  related  environmental  values 
and  critical  habitats  of  threatened  or 
endangered  species  identified  pursuant 
to  the  Endangered  Species  Act  shall  not 
be  disturbed  during  coal  exploration. 

The  revised  Illinois  regulations  in 
amended  Part  1815  are  similar  to  and 
therefore  no  less  effective  than  the 
corresponding  Federal  rules  in  30  CFR 
Part  815. 

21.  Parts  1816  and  1817 — Permanent 
Program  Performance  Standards  for 
Surface  Mining  Activities  and 
Underground  Mining  Operations 

Revisions  to  these  nearly  identical 
parts  affect  all  sections  except  1816.45/ 
1817.45  (general  requirements  for 
sediment  control  measures),  1816.47/ 
1817.47  (discharge  structures),  1816.59/ 
1817.59  (coal  recovery),  1817.99  (slides 
and  other  damage),  1816.111/1817.111 
through  1816.116/1817.116  (revegetation), 
1817.131  (temporary  cessation  of 
operations),  1816.150/1817.150  (roads), 
1817.182  (minor  underground  mine 
facilities),  and  1816.190/1817.190 
(affected  acreage  map). 

Except  as  noted  in  paragraphs  (k)  and 
(hh)  below,  the  revised  rules  are  similar 
to  and  therefore  no  less  effective  than 
the  corresponding  Federal  rules  in  30 
CFR  Parts  816  and  817.  Illinois  has  also 
added  several  clarifying  specifications 
to  these  rules,  none  of  which  alter  their 
meaning  or  intent  or  adversely  affect 
this  finding. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985  letter  under  30  CFR  732.17, 
Illinois  made  the  following  revisions  to 
Parts  1816  and  1817: 

(a)  Revised  1816.61(c)  and  1817.61(d) 
require  blast  designs  to  be  submitted  for 
blasting  operations  that  will  be 
conducted  within  1,000  feet  of  any 
building  used  as  a  dwelling,  public 
building,  school,  church  or  institutional 
building  or  within  500  feet  of  an 
underground  mine.  These  provisions  are 
consistent  with  30  CFR  816.61(d)  and 
817.61(d). 

(b)  Existing  Illinois  regulation 
1850.13(c)  provides  that  the  blaster  shall 
provide  direction  and  on-the-job  training 
to  all  non-certified  blasting  personnel 
under  his  supervision.  Thus,  existing 
1850.13(c)  is  consistent  with  30  CFR 
816.61(c)(4)(H)  and  817.61(c)(4)(H). 

(c)  Revised  1816.62(a)  and  1817.62(a) 
establish  that  at  least  30  days  before 
initiation  of  blasting  in  a  permit  area, 
the  operator  shall  notify,  in  writing,  all 
residents  or  owners  of  structures  located 
within  one-half  mile  of  the  permit  area 
how  to  request  a  pre-blast  or  condition 
survey.  The  State  rule  submitted  on 
March  28, 1986,  contained  an  exemption 
not  in  the  Federal  rules  that  such 


notification  shall  not  be  required  for  any 
structure  where  a  survey  has  been 
previously  requested  by  the  present  or 
previous  resident  or  owner  and  the 
survey  has  been  conducted  by  the 
permittee  and  copies  of  the  survey  have 
been  provided  to  the  owner  or  resident 
and  the  Department.  Program 
amendments  resubmitted  on  May  22, 

1987,  no  longer  contain  the  exemption. 
Therefore,  the  State’s  rules  at  1816.62(a) 
and  1817.62(a)  are  consistent  with  30 
CFR  816.62(a)  and  817.62(a). 

(d)  Revised  1816.62(d)  and  1817.62(d) 
require  that  any  surveys  requested  more 
than  10  days  prior  to  the  beginning  of 
blasting  as  stated  in  the  published 
schedule  shall  be  completed  by  the 
operator  before  the  start  of  blasting. 
These  provisions  are  consistent  with  30 
CFR  816.62(e)  and  817.62(e). 

(e)  New  1816.67(b)  and  1817.67(b) 
establish  airblast  limits  which  are 
consistent  with  limits  required  under  30 
CFR  816.67(b)  and  817.67(b).  The  Illinois 
rules  contain  the  exception  provided  in 
the  Federal  rules  at  30  CFR  816.67(e)(2) 
and  817.67(e)(2),  which  provide  that  if  a 
building  owned  by  the  person 
conducting  surface  mining  activities  is 
leased  to  another  person,  the  lessee  may 
sign  a  waiver  relieving  the  operator  from 
meeting  airblast  limits. 

(f)  New  1816.67  and  1817.67(b)  do  not 
require  periodic  monitoring  of  air  blasts. 
30  CFR  816.67(b)(2)  and  817.67(b)(2) 
require  the  operator  to  conduct  periodic 
monitoring  to  ensure  compliance  with 
airblast  standards.  In  requiring  periodic 
monitoring,  OSMRE  explained  (46  FR 
9796,  March  8, 1983)  that  to  ensure 
airblast  levels  are  met  the  location  of 
seismographic  monitoring  equipment 
may  not  be  the  critical  or  appropriate 
location  for  airblast  monitoring.  Wind, 
temperature,  and  overcast  conditions 
can  affect  maximum  airblast  location. 
Therefore,  the  Federal  rule  includes  a 
general  provision  for  periodic  airblast 
monitoring  by  the  operator  in  which  the 
locations  and  periods  of  such  monitoring 
are  left  to  the  discretion  of  the  operator 
and  the  regulatory  authority.  Illinois’ 
revised  1780.13(b)  requires  the  applicant 
to  describe  the  proposed  system  for 
monitoring  compliance  with  1816.67 
including  the  proposed  locations  for 
airblast  monitoring  equipment.  This 
arrangement  is  acceptable  since  the 
Department  can  require  proper 
placement  of  monitoring  equipment. 

(g)  New  1816.67(c)  and  1817.67(c) 
establish  maximum  ground  vibration 
limits  consistent  with  30  CFR  816.67(d) 
and  817.67(d).  The  State  provisions  in 
1816.67(e)  include  lesser  peak  particle 
velocity  limits  at  the  location  of  any 
dwelling,  public  building,  school,  church 
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or  building.  The  provisions  also  are 
consistent  with  the  Federal  regulations 
for  distances  greater  than  5,000  feet  from 
the  blast. 

(h)  New  1816.68(b)  and  1817.68(b) 
require  that  air  blast  and  ground 
vibration  records  be  retained  for  a 
period  of  three  years.  Records  must 
include  the  type  of  instrument,  its 
sensitivity  and  calibration  signal  or 
certification  of  annual  calibration,  and 
the  date  and  time  of  the  recording. 

These  provisions  are  similar  to  and 
therefore  no  less  effective  than  30  CFR 
816.68(b)  and  817.6(b). 

(i)  Revised  1816.102(a)(4)  and 
1817.102(a)(4)  require  that  disturbed 
areas  be  backfilled  and  graded  to 
minimize  erosion  and  water  pollution 
both  on  and  off  the  site.  This  provision 
is  identical  to  and  therefore  no  less 
effective  than  30  CFR  816.102(a)(4)  and 
817.102(a)(4). 

(j)  New  1817.121(g)  requires  all 
underground  operators  to  submit,  on  or 
before  March  1  of  each  year,  three  mine 
maps  of  underground  workings  to  the 
Department.  The  State's  rule  establishes 
map  format  and  content  requirements 
which  are  similar  to  and  therefore  no 
less  effective  than  those  of  30  CFR 
817.121(g). 

(k)  Revised  1818.97(b)  and  1817.97(b) 
provide  that  no  surface  or  underground 
mining  activity  shall  be  conducted 
which  will  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  listed  by  the  Secretary  or  which 
will  result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitats  of  such  species  in  violation  of 
the  Endangered  Species  Act.  The  Illinois 
rules  also  require  the  Department,  upon 
notification  by  the  operator  of  the 
presence  of  such  species,  to  consult  with 
appropriate  State  and  Federal  fish  and 
wildlife  agencies  to  determine  whether 
and  under  what  conditions  operations 
may  proceed.  These  provisions  are 
consistent  with  30  CFR  816.97(b)  and 
817.97(b)  as  they  existed  prior  to 
December  11, 1987.  On  that  date,  to 
conform  to  the  language  of  the 
Endangered  Species  Act,  the  Director 
promulgated  revised  rules  that  prohibit 
the  conduct  of  activities  which  "would 
be  likely  to”  (rather  than  "wiH") 
jeopardize  the  continued  existence  of 
such  species  or  their  critical  habitats. 
Furthermore,  the  revised  rules  require 
the  reporting  of  State-listed  as  well  as 
Federally-listed  species  (54  FR  47352). 

The  Director  is  separately  notifying 
Illinois  of  the  additional  changes  needed 
as  a  result  of  the  revisions  to  the  Federal 
rules.  In  the  interim,  he  expects  that 
Illinois  will  implement  its  regulations  in 
a  manner  consistent  with  the  Federal 


Endangered  Species  Act,  which  remains 
applicable  in  all  cases. 

(l)  Revised  1816.97(c)  and  1817.97(c) 
specify  that  no  surface  or  underground 
mining  activity  shall  be  conducted  in  a 
manner  which  would  result  in  the 
unlawful  taking  of  a  bald  or  golden 
eagle.  These  rules  also  require  that  the 
operator  promptly  report  any  sightings 
of  eagles.  As  revised,  these  rules  are 
identical  to  and  therefore  no  less 
effective  than  the  corresponding  Federal 
rules  at  30  CFR  1816.97(c)  and  1817.97(c). 

(m)  Revised  1816.83  and  1817.83  no 
longer  allow  the  State  to  waive  the 
requirement  for  subdrainage  control  on 
coal  mine  waste  refuse  piles.  Sections 

1816.83  and  1817.83  as  revised  are  thus 
similar  to  and  no  less  effective  than  the 
corresponding  Federal  rules  at  30  CFR 

816.83  and  817.83. 

(n)  New  1816.84(b)(1)  and  1817.84(b)(1) 
specify  that  coal  mine  waste 
impounding  structures  may  not  be 
retained  permanently.  This  provision  is 
identical  to  and  therefore  no  less 
effective  than  30  CFR  816.84(b)(1)  and 
817.84(b)(1). 

(o)  New  1816.89(d)  and  1817.89(d) 
require  that  hazardous  materials  be 
handled  in  accordance  with  the  Federal 
Resource  Conservation  and  Recovery 
Act.  Although  the  corresponding 
OSMRE  rules  have  been  suspended, 
section  505(b)  of  SMCRA  allows  States 
to  adopt  provisions  more  stringent  than 
their  Federal  counterparts.  Furthermore, 
the  rules  merely  acknowledge  the 
existence  and  applicability  of  other 
Federal  statutes  and  regulations.  The 
State  rules  are  therefore  not  inconsistent 
with  any  Federal  requirement. 

(p)  Revised  1816.71(0  and  1817.71(0 
require  excess  spoil  to  be  transported 
and  placed  in  a  controlled  manner  in 
horizontal  lifts  not  exceeding  four  feet  in 
thickness.  However,  the  rules  also 
provide  that  the  Department  may 
approve  a  design  which  incorporates 
placement  of  excess  spoil  in  horizontal 
lifts  other  than  four  feet  in  thickness 
when  it  is  demonstrated  by  the  operator 
and  certified  by  a  qualified  registered 
professional  engineer  that  the  design 
will  ensure  the  stability  of  the  Fill.  These 
provisions  are  consistent  with  30  CFR 
816.71(e)(2)  and  817.71(e)(2). 

(q)  Revised  1816.71(j)  and  1817.71(j) 
require  that  a  registered  professional 
engineer  or  other  qualified  professional 
specialist  under  the  direction  of  a 
registered  professional  engineer 
experienced  in  the  construction  of  earth 
and  rockfill  embankments  periodically 
inspect  fills  during  construction.  The 
State’s  rules  at  1816.7171(j)(2)  and 
1817(j)(2)  require  the  registered 
professional  engineer  to  provide  a 
certified  report  of  each  inspection. 


These  provisions  are  consistent  with  30 
CFR  816.71(h)  and  817.71(h). 

(r)  Revised  1816.71(j)  (2),  (3),  (4)  and 
(5)  and  1817.71(j)  (2),  (3),  (4)  and  (5) 
require  the  filing  of  certified  reports  on 
the  drainage  system  and  protective 
filters  for  certain  fills.  Such  reports  are 
to  include  color  photographs  taken 
during  and  after  construction,  but  before 
the  underdrains  are  covered  with  excess 
spoil.  If  the  underdrain  system  is 
constructed  in  phases,  each  phase  must 
be  certified  separately.  Also  where 
excess  durable  rock  spoil  is  placed  in 
single  or  multiple  lifts  such  that  the 
underdrain  system  is  constructed 
simultaneously  with  excess  spoil 
placement,  color  photographs  are  to  be 
taken  to  the  underdrain  as  the 
underdrain  system  is  being  formed.  The 
photographs  accompanying  each 
certified  report  are  to  be  taken  in 
adequate  size  and  number  with  enough 
terrain  or  other  physical  features  of  the 
site  shown  to  provide  a  relative  scale 
and  to  clearly  identify  the  site.  These 
provisions  are  consistent  with  30  CFR 
816.71(h)(3)  and  817.71(h)(3). 

(s)  Revised  1816.71(b)(1)  and 
1817.71(b)(1)  now  require  the  fill  to  be 
designed  using  current,  prudent 
engineering  practices.  In  addition,  a 
qualified  registered  professional 
engineer  experienced  in  the  design  of 
earth  and  rock  fills  shall  certify  the 
design.  These  provisions  are  consistent 
with  30  CFR  816.71(b)(1)  and 
817.71(b)(1). 

(t)  Revised  1816.41(a)  and  1817.41(a) 
require  that  all  surface  and  underground 
mining  activities  be  conducted  to 
minimize  disturbance  of  the  hydrologic 
balance  within  the  permit  and  adjacent 
areas  and  to  prevent  material  damage  to 
the  hydrologic  balance  outside  the 
permit  area.  These  provisions  are 
consistent  with  30  CFR  816.41(a)  and 
817.41(a). 

(u)  Revised  1816.41(c)(2)  and 
1817.41(c)(2)  require  that,  when  the 
analysis  of  any  ground  water  sample 
indicates  non-compliance  with  the 
permit  conditions,  the  operator  promptly 
notify  the  Department.  These  provisions 
are  consistent  with  30  CFR  816.41(c)(2) 
and  817.41(c)(2). 

(v)  Revised  1816.41(f)(1)(A)  and 
1817.41(f)(1)(A)  require  drainage  from 
acid-  and  toxic-forming  materials  into 
surface  water  and  ground  water  to  be 
avoided  by  identifying  and  burying  and/ 
or  treating,  when  necessary,  materials 
which  may  adversely  affect  water 
quality,  or  be  detrimental  to  vegetation 
or  to  public  health  and  safety  if  not 
buried  and/or  treated.  These  provisions 
are  consistent  with  30  CFR  816.41(f)  and 
817.41(f). 
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(w)  Revised  1816.41(i)  and  1817.41(h) 
govern  discharges  into  underground 
mines  and  require  a  demonstration  that 
the  discharge  will  prevent  material 
damage  outside  the  permit  area.  These 
provisions  are  consistent  with  30  CFR 
816.41(i)  and  817.41(h). 

(x)  Revised  1816.43(a)(1)  and 
1817.43(a)(1)  require  diversions  to  be 
designed  to  minimize  adverse  impacts  to 
the  hydrologic  balance  within  the  permit 
and  adjacent  areas,  to  prevent  material 
damage  outside  the  permit  area  and  to 
assure  the  safety  of  the  public.  These 
provisions  are  consistent  with  30  CFR 
816.43  and  817.43. 

(y)  Revised  1816.43(b)(1)  and 
1817.43(b)(1)  require  the  Department  to 
approve  diversions  within  the  permit 
area  after  finding  that  the  diversion  will 
not  adversely  affect  water  quality  and 
related  environmental  values  under 
1816.57  and  1817.57.  These  provisions 
are  consistent  with  30  CFR  816.43(b)  and 
817.43(b). 

(z)  Revised  1816.43(b)(5)  and 
1817.43(b)(5)  require  the  design  and 
construction  of  all  stream  channel 
diversions  of  perennial  and  intermittent 
streams  to  be  certified  by  a  qualified 
registered  professional  engineer.  These 
provisions  are  consistent  with  30  CFR 
816.43(b)(4)  and  817.43(b)(4). 

(aa)  Revised  1816.49(a)(1)  and 
1817.49(a)(1)  require  that  temporary  and 
premanent  impoundments  which  meet 
the  criteria  of  30  CFR  77.216(a)  comply 
with  the  requirements  of  30  CFR  77.216 
and  State  rules  1816.49  and  1817.49.  The 
plan  submitted  to  MSHA  shall  also  be 
submitted  to  the  Department  as  part  of 
the  permit  application.  These  provisions 
are  similar  to  and  therefore  no  less 
effective  than  the  corresponding  Federal 
rules  at  30  CFR  816.49  and  817.49. 

(bb)  Revised  1816.46(b)(5)  and 
1817.46(b)(5)  require  that  siltation 
structures  be  maintained  until  removal 
is  authorized  by  the  Department  and  the 
disturbed  area  has  been  stabilized  and 
revegetated.  In  no  case  shall  structures 
be  removed  sooner  than  two  years  after 
the  last  augmented  seeding.  These 
provisions  are  similar  to  and  therefore 
no  less  effective  than  the  corresponding 
Federal  rules  at  30  CFR  816.46(b)(5)  and 
817.46(b)(5). 

(cc)  Revised  1816.49(a)(2)  and 
1817.49(a)(2)  require  the  design  of 
temporary  and  permanent 
impoundments  to  be  certified  by  a 
qualified  registered  professional 
engineer  experienced  in  the  design  and 
construction  of  impoundments,  in 
accordance  with  62  IAC  1780.25(a). 
These  provisions  are  similar  to  and 
therefore  no  less  effective  than  the 
corresponding  Federal  rules  at  CFR 
816.46(a)(2)  and  817.46(a)(2). 


(dd)  Revised  1816.49(a)(3)  and 
1817.49(a)(3)  require  that  impoundments 
be  designed  and  constructed  to  maintain 
a  seismic  safety  factor  of  at  least  1.2  and 
a  minimum  static  safety  factor  of  1.5  for 
the  normal  pool  under  steady  seepage 
saturation  conditions.  These  factors  of 
safety  are  identical  to  and  therefore  no 
less  effective  than  those  of  30  CFR 
816.49(a)(3)  and  817.49(a)(3). 

(ee)  Revised  1816.49(a)(10)  (A),  (B)  and 
(C)  and  1817.49(a)(10)  (A),  (B)  and  (C) 
require  that  impoundments  be  inspected 
by  or  under  the  direction  of  an 
experienced  registered  professional 
engineer  regularly  during  construction, 
upon  completion  of  construction,  and  at 
least  yearly  until  removal  of  the 
structure  or  release  of  the  performance 
bond.  Illinois  has  also  revised  these 
rules  to  require  that  copies  of  the 
certified  inspection  reports  be 
maintained  at  or  near  the  minesite. 

These  provisions  are  identical  to  and 
therefore  no  less  effective  than  those  of 
the  corresponding  Federal  rules  at  30 
CFR  816.49(a)(10)  and  817.49(a)(10). 

(ff)  Revised  1816.49(a)(12)  and 
1817.49(a)(12)  establish  procedures  to  be 
followed  if  any  examination  or 
inspection  of  an  impoundment  discloses 
that  a  potential  hazard  exists.  These 
procedures  are  similar  to  and  therefore 
no  less  effective  than  the  corresponding 
emergency  procedures  specified  at  30 
CFR  816.49(a)(12)  and  817.49(a)(12). 

(gg)  Revised  1816.49(b)(2)  and 
1817.49(b)(2)  require  the  quality  of  water 
in  permanent  impoundments  to  be 
suitable  for  its  intended  use  and  meet 
water  quality  standards  set  forth  in 
1816.42  and  1817.42.  These  requirements 
are  identical  to  and  therefore  no  less 
effective  than  those  of  the  corresponding 
Federal  rules  at  30  CFR  816.49(b)(2)  and 
817.49(b)(2). 

(hh)  Revised  1816.49(b)(9), 
1817.49(b)(9),  1816.49(c)  and  1817.49(c) 
require  that  impoundments  not  meeting 
the  size  criteria  of  30  CFR  77.216(a)  be 
constructed  with  a  spillway  that  can 
safely  discharge  the  runoff  from,  for 
permanent  impoundments,  the  50-year, 
6-hour  precipitation  event,  or  for 
temporary  impoundments,  the  25-year, 
6-hour  precipitation  event.  The 
corresponding  Federal  rules  at  30  CFR 
816.49(b)(7)  and  817.49(b)(7)  require,  at  a 
minimum,  use  of  the  50-year,  6-hour 
event  for  all  permanent  impoundment 
spillway  structures,  while  30  CFR 
816.49(c)(2)  and  817.49(c)(2)  require,  at  a 
minimum,  use  of  the  25-year,  6-hour 
event  for  all  temporary  impoundment 
spillway  structures.  Under  the  proposed 
Illinois  rules,  spillways  for 
impoundments  meeting  the  size  criteria 
of  30  CFR  77.216(a)  would  be  governed 
only  by  the  provisions  of  30  CFR  77.216, 


which  does  not  contain  similar  spillway 
size  requirements.  Therefore,  the 
Director  finds  that  the  proposed  rules 
are  less  effective  than  the  corresponding 
Federal  rules  and  he  is  requiring  that  the 
State  revise  1816.49  (b)(9)  and  (c)  and 
1817.49  (b)(9)  and  (c)  to  include  specific 
spillway  size  requirements  for  all 
impoundments. 

(ii)  Revised  1816.95(a)  and  1817.95(a) 
require  that  the  exposed  surface  areas 
be  protected  and  stabilized  to  control 
erosion  and  air  pollution  attendant  to 
erosion.  These  provisions  are  identical 
to  and  therefore  no  less  effective  than 
the  corresponding  Federal  rules  at  30 
CFR  816.95(a)  and  817.95(a). 

In  addition  to  the  preceding  revisions 
addressing  the  concerns  raised  in 
OSMRE’s  letter  of  May  21, 1985,  Illinois 
made  the  following  revisions  to  comply 
with  the  remaining  requirements  of  30 
CFR  913.16  resulting  from  the  November 
30, 1983  remand  order  in  Illinois  South 
Project  v.  Watt,  supra: 

(jj)  Revised  1816.46  and  1817.46 
include  sedimentation  pond  and 
siltation  structure  design  and 
performance  standards  similar  to  and  no 
less  effective  than  those  of  30  CFR 
816.46  and  817.46,  thus  satisfying  the 
requirements  of  30  CFR  913.16(d). 

(kk)  Revised  1816.62(a)  and  1817.62(a) 
require  that,  at  least  30  days  before 
initiation  of  blasting  within  a  permit 
area,  the  operator  notify,  in  writing,  all 
residents  or  owners  of  structures  located 
within  one-half  mile  of  the  permit  area 
of  their  right  to  request  a  preblast  survey 
and  the  procedures  to  do  so.  The  revised 
rules  are  identical  to  and  therefore  no 
less  effective  than  the  corresponding 
Federal  rules  at  30  CFR  816.62(a)  and 
817.62(a).  Illinois  has  thus  complied  with 
the  requirements  of  30  CFR  913.16(e). 

(11)  Revised  1816.67(d)  and  1817.67(d) 
specify  that  flyrock,  including  blasted 
material  traveling  in  the  air  or  along  the 
ground,  shall  not  be  cast  beyond  the 
permit  boundaries,  beyond  the  area  of 
regulated  access,  or  more  than  one-half 
the  distance  to  the  nearest  dwelling  or 
other  occupied  structure.  These 
provisions  are  similar  to  and  no  less 
effective  than  those  of  30  CFR  816.67(d) 
and  817.67(d);  they  thus  satisfy  the 
requirements  of  30  CFR  913.16(f). 

22.  Part  1819 — Special  Performance 
Standards  for  Auger  Mining 

This  Part  covers  sections  1819.1- 
Scope,  1819.11-General,  1819.13-Coal 
Recovery,  1819.15-Hydrologic  Balance, 
1819.17-Subsidence  Protection,  1819.19- 
Backfilling  and  Grading  and  1819.21- 
Protection  of  Underground  Mining. 

As  required  pursuant  to  OSMRE’s 
May  21, 1985  letter  under  30  CFR  732.17, 
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Illinois  made  the  following  revisions 
involving  Part  1819: 

(a)  Rule  1819.11(c)(1),  which  had 
allowed  auger  holes  discharging  water 
containing  toxic-forming  or  acid-forming 
material  to  be  plugged  or  the  discharge 
treated,  has  been  deleted.  New  Illinois 
rule  1819.15(b)(1)  requires  sealing 
consistent  with  30  CFR  819.15(b)(1). 

(b)  New  Illinois  rule  1819.17  now 
requires  that  auger  mining  be  conducted 
in  accordance  with  the  requirements  of 
1817.121(a)  and  (c)  and  is  no  less 
effective  than  30  CFR  819.17. 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1819  similar 
to  and  therefore  consistent  with  30  CFR 
Part  819. 

23.  Part  1824 — Special  Performance 
Standards:  Mountaintop  Removal 

This  Part  covers  sections  1824.1- 
Scope,  1824.2-Objective  and  1824.11- 
Performance  Standards. 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1824  similar 
to  and  therefore  consistent  with  30  CFR 
Part  824. 

24.  Part  1825— Special  Performance 
Standards  on  High  Capability  Lands 

This  Part  covers  sections  1825.11- 
Special  Requirements,  1825.12-Soil 
Removal,  1825.13-Soil  Stockpiling  and 

1825.14-Soil  Replacement 

The  Director  finds  that  the  Illinois 
regulations  in  amended  Part  1825  (for 
which  there  is  no  Federal  counterpart) 
do  not  adversely  affect  other  aspects  of 
the  program  and  are  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

25.  Part  1827— Special  Performance 
Standards:  Coal  Preparation  Plants  Not 
Located  Within  the  Permit  Area  of  a 
Mine 

This  Part  covers  sections  1827.1- 
Scope,  1827.11-Applicability,  and 

1827.12-Performance  Standards. 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1827  to  be 
similar  to  and  therefore  consistent  with 
30  CFR  Part  827. 

26.  Part  1828— Special  Performance 
Standards:  In  Situ  Processing 

This  Part  covers  sections  1828.1- 
Scope,  1828.2-Objectives,  1828.11- 
Performance  Standards  and  1828.12- 
Monitoring. 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1828  to  be 
similar  to  and  therefore  consistent  with 
30  CFR  Part  82a 

27.  Part  1840.  Department  Inspections 

This  Part  covers  sections  1840.1- 
Scope.  1840.2-Monitoring  and  Reporting, 
1840. 11 -Inspect ions  by  the  Department, 


1840.12-Right  of  Entry,  1840.14- 
Availability  of  Records,  1840.15- 
Citizen's  Requests  for  State  Inspections. 

1840.16- Review  of  Adequacy  and 
Completeness  of  Inspections  and 

1840.17- Review  of  Decision  Not  to 
Inspect  or  Enforce. 

As  required  pursuant  to  OSMRE’s 
May  21. 1985  letter  under  30  CFR  732.17, 
Illinois  revised  section  1840.14(b)  to 
establish  that  copies  of  all  records, 
reports,  inspection  materials  or 
information  obtained  by  the  Department 
shall  be  available  to  the  public  in  the 
area  of  mining  until  at  least  five  years 
after  expiration  of  the  operation.  Illinois 
rule  1840.14(b)  is  thus  consistent  with  30 
CFR  840.14(b). 

The  Director  finds  the  Illinois 
regulations  in  amended  Part  1840  similar 
to  and  therefore  consistent  with  30  CFR 
Part  840. 

28.  Part  1843 — State  Enforcement 

This  Part  covers  sections  1843.11- 
Cessation  Orders,  1843.12-Notices  of 
Violations,  1843.13-Suspension  or 
Revocation  of  Permits,  1843.14-Service 
of  Notices  of  Violation,  Cessation 
Orders  and  Show  Cause  Orders. 

1843.15- Informal  Public  Hearing, 

1843.18- Formal  Review  of  Citations, 

1843.17- Temporary  Injunctive  Relief, 

1843.18- Inability  to  Comply,  1843.20- 
Intervention,  1843.21-Discovery,  and 
1843.22-Petitions  for  Award  of  Costs 
and  Expenses  Under  section  525(e)  of 
the  Federal  Act. 

As  required  pursuant  to  OSMRE's 
May  21, 1985  letter  under  30  CFR  732.17. 
Illinois,  in  62  LAC  1843.11(a)(2),  has 
added  language  requiring  the  issuance 
of  a  cessation  order  to  any  person 
conducting  surface  coal  mining  and 
reclamation  operations  without  a  valid 
surface  coal  mining  permit.  This  new 
provision  is  similar  to  and  therefore  no 
less  effective  than  the  corresponding 
Federal  rule  at  30  CFR  843.11(a)(2). 

The  Director  finds  the  Illinois 
regulations  in  amended  62  LAC  Part  1843 
to  be  consistent  with  the  corresponding 
Federal  rules  at  30  CFR  Part  843  in  that 
the  Illinois  rules  incorporate  sanctions 
no  less  effective  than  those  of  30  CFR 
843.11, 843.12,  and  843.13  and  include 
similar  procedural  requirements. 

29.  Part  1845 — Civil  Penalties 

Revisions  to  this  part  affect  section 

1845.11 —  How  Assessments  are  Made, 

1845.12 —  When  Penalty  Will  be 
Assessed,  1845.13 — Factors  to  be 
Considered  in  Assessing  Civil  Penalties. 

1845.15 —  Assessment  of  Civil  Penalties, 

1845.18— Payment  of  Assessment; 
Hearing  Request  Deadline,  1845.19— 
Procedures  for  Hearing,  and  1845.20 — 


Final  Assessment  and  Payment  of 
Penalty. 

Most  revisions  are  editorial  in  nature 
or  add  specificity  without  altering  the 
intent  or  meaning  of  the  rules.  The  chief 
substantive  change  is  the  addition  of 
specific  penalty  determination  formulas, 
procedures  and  thresholds.  This  penalty 
determination  method  is  based  on  the 
four  factors  required  by  section  518(a)  of 
SMCRA  (history  of  previous  violations, 
seriousness  of  the  violation,  permittee 
negligence,  and  any  demonstrated  good 
faith  in  attempting  to  achieve  rapid 
compliance)  and  incorporates  all 
mandatory  penalties  established  by 
SMCRA. 

In  addition,  Illinois  has  revised  62  IAC 
1745.17(b)  to  specify  that  failure  to  serve 
a  proposed  assessment  within  30  days 
of  issuance  of  the  notice  or  order  shall 
not  be  grounds  for  dismissal  unless  the 
person  assessed  proves  actual  prejudice 
as  a  result  of  the  delay  and  makes 
timely  objection  to  the  delay.  This 
provision  is  similar  to  and  no  less 
effective  than  30  CFR  845.17(b)(2). 

The  Director  finds  that  the  Illinois 
regulations  in  amended  Part  1845 
incorporate  penalties  and  sanctions  no 
less  stringent  than  those  set  forth  under 
sections  518  and  521  of  SMCRA  and  no 
less  effective  than  the  regulations  in  30 
CFR  Part  845.  Except  for  the  lack  of 
provisions  for  assessment  conferences, 
which  States  need  not  include  in  their 
programs,  the  Illinois  rules  also  contain 
the  same  or  similar  procedural 
requirements  as  the  corresponding 
Federal  rules,  as  required  by  the  cited 
sections  of  SMCRA. 

V.  Disposition  of  Agency  and  Public 
Comments 

As  described  in  the  section  of  this 
notice  entitled  “Discussion  of 
Amendments,”  OSMRE  twice  solicited 
public  comment  on  the  proposed 
amendments.  Also,  as  required  under  30 
CFR  732.17(h)  (4)  and  (11),  the  Director 
solicited  the  views  of  the  State  Historic 
Preservation  Officer  and  all  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  proposed  amendments. 

All  comments  received  on  the 
proposed  regulations,  both  as  originally 
submitted  on  March  28, 1986,  and  as 
resubmitted  on  May  22, 1987,  are 
discussed  below.  Where  different 
commenters  provided  similar  comments, 
only  one  response  has  been  provided. 

Agency  Comments 

Note:  Comments  of  the  State  Historic 
Preservation  Officer  are  summarized  and 
discussed  under  the  “Public  Comments” 
section  (Comment  Nos.  149-157). 
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1.  The  Environmental  Protection 
Agency  (EPA)  commented  that  proposed 
section  1773.12,  which  lists  the  Federal 
laws  with  which  mining  permits  must 
comply,  does  not  mention  several 
important  environmental  statutes,  such 
as  the  Clean  Water  Act  and  the  Clean 
Air  Act.  EPA  states  that  these  missing 
laws  should  be  added  to  the  list  in 
section  1773.12. 

Illinois  rule  1773.12  requires 
coordination  of  the  review  and  issuance 
of  permits  with  the  same  list  of  Federal 
Acts  and  Executive  Orders  as  contained 
in  30  CFR  773.12  and  is  therefore 
consistent.  EPA’s  comment  was 
considered  by  OSMRE  in  development 
of  30  CFR  773.12.  At  48  FR  44357 
(September  28, 1983),  OSMRE  stated 
that  permit  review  should  be 
coordinated  with  actions  taken  to 
comply  with  other  Federal  statutes.  In 
the  Illinois  program,  all  Federal  or  State 
governmental  agencies  with  applicable 
permit-issuing  authority  will  be  notified 
under  State’s  1773.13(a)(3)(A)  and  given 
opportunity  to  comment. 

2.  EPA  commented  that  in  proposed 
1773.13  only  persons  who  may  be 
adversely  impacted  by  the  decision  on 
the  permit  application  may  comment  on 
the  application  but  that  40  CFR  25.3 
allows  any  person  to  comment  on  permit 
applications. 

40  CFR  Part  25  sets  forth  minimum 
requirements  for  public  participation  in 
activities  under  the  Clean  Water  Act, 
the  Resource  Conservation  and 
Recovery  Act  and  the  Safe  Drinking 
Water  Act.  It  is  30  CFR  Part  773  which 
sets  forth  requirements  for  public 
participation  in  State  regulatory 
programs  under  SMCRA.  In  this  regard 
Illinois’  1773.13  allowing  only  persons 
who  may  be  adversely  impacted  to 
comment  is  consistent  with  30  CFR 
773.13. 

3.  EPA  commented  that  under 
proposed  1774.13(d)(5)  incidental 
changes  can  include  increases  to  the 
permit  area  in  excess  of  20  percent, 
possibly  much  higher  and  that  potential 
adverse  impacts  to  water  resources  can 
occur  if  the  monitoring  systems  are  not 
expanded  and  changes  in  permitted 
effluent  limits  are  not  made.  EPA 
recommended  a  tighter  definition  of 
incidental  boundary  changes  and  stated 
that  any  change  to  the  permitted  area 
should  result  in  a  reevaluation  of  the 
monitoring  networks  and  effluent  limits 
as  well  as  any  other  environmental 
impacts. 

Section  511(a)(2)  of  SMCRA  provides 
that  the  regulatory  authority  shall 
establish  guidelines  for  a  determination 
of  the  scale  or  extent  of  a  revision 
request  for  which  all  permit  application 
information  requirements  and 


procedures  shall  apply.  30  CFR  774.13 
mandates  that  the  regulatory  authority 
establish  guidelines  for  the  scale  or 
extent  of  revisions  for  which  all  permit 
application  information  requirements 
and  procedures  (including  notice,  public 
participation  and  notice  of  decision) 
shall  apply.  The  Federal  rule  further 
states  that  these  procedures  shall  apply, 
at  a  minimum,  to  all  significant  permit 
revisions. 

30  CFR  774.13(d)  establishes  that  any 
extensions  to  the  area  covered  by  the 
permit  except  incidental  boundary 
revisions  shall  be  made  by  application 
for  a  new  permit.  Thus  the  scale  and 
extent  of  incidental  boundary  revisions 
is  left  to  the  State  regulatory  authority  to 
incorporate  into  the  State  program. 
Illinois  establishes  the  scale  and  extent 
in  1774.13(d).  Changes  which  qualify  as 
incidental  boundary  revisions  under  the 
Illinois  rule  must  be  applied  for  and 
reviewed  by  the  Department.  All 
potential  adverse  impacts  to  water  and 
other  resources  must  be  considered  and 
the  Department  must  modify  or  expand 
monitoring  systems  and  make  changes 
to  permitted  effluent  limits  if 
appropriate  and  warranted  by  the 
additional  area.  Classification  as  an 
incidental  boundary  revision  allows 
omission  only  of  procedural 
requirements,  not  review  and  evaluation 
requirements. 

4.  EPA  commented  that  proposed 
Illinois  regulation  1780.15  dealing  with 
air  pollution  control  plans  has  been 
limited  to  30  CFR  780.15(a)(2)  and  (b)(2) 
of  the  Federal  regulations  dealing  solely 
with  a  plan  for  fugitive  dust  control 
practices  as  required  under  30  CFR 
816.95.  EPA  notes  that  no  plan  for 
monitoring  air  pollution  is  proposed. 
Resubmitted  Illinois  1780.15  requires 
each  application  to  contain  a  plan  for 
fugitive  dust  control  practices  as 
required  under  1816.95.  The  Federal 
rules  for  air  pollution  control  plans 
require  an  air  quality  monitoring 
program  for  operations  east  of  the  100th 
meridian  only  if  so  required  by  the 
regulatory  authority.  Since  Illinois 
operations  fall  within  this  category, 
Illinois  regulation  1780.15  is  consistent 
with  30  CFR  780.15(b).  Paragraph  (a)  of 
the  Federal  rule  does  not  apply. 

5.  EPA  noted  that  proposed  Section 
1784  describes  a  comprehensive 
monitoring  program  for  both  ground  and 
surface  waters  but  that  the  permittee 
should  be  required  to  submit  a  quality 
assurance  plan  covering  the  parameters 
to  be  monitored  and  the  plan  should  be 
made  part  of  the  permit  application. 

EPA  also  commented  that  the  permittee 
should  make  available  all  monitoring 
data  obtained  from  the  permittee's 
monitoring  activities.  Resubmitted 


Illinois  regulations  1784.14(h)  and  (i) 
dealing  with  ground  water  and  surface 
water  monitoring  plans  are  consistent 
with  Federal  regulations  784.14(h)  and 

(i). 

6.  EPA  commented  that  the  list  of 
parameters  which  the  permittee  must 
monitor  for  surface  water  monitoring 
programs  in  proposed  1784.14(i)(2)(A) 
should  only  be  a  minimum  list  of 
parameters  and  the  State  should  have 
the  authority  to  require  monitoring  of 
additional  pollutants,  if  necessary. 
Resubmitted  1784.14{i)(2)(A)  is 
consistent  with  30  CFR  784.14(i)(2)(i). 
Resubmitted  1784.14(i)(3)  allows  for 
additional  monitoring  requirements  if  it 
is  determined  the  existing  or  proposed 
monitoring  plan  is  not  adequate  to 
detect  adverse  impacts  to  the  hydrologic 
balance. 

7.  EPA  commented  that  proposed 
1784.26,  dealing  with  an  air  pollution 
control  play  for  underground  mining 
permits,  significantly  limits  the  Federal 
regulations  dealing  with  fugitive  dust 
control  practices  under  30  CFR  Section 
817.95.  30  CFR  784.26(a)  provides  that 
the  application  shall  contain  an  air 
quality  monitoring  program  if  required 
by  the  regulatory  authority.  Illinois  has 
chosen  not  to  require  an  air  quality 
monitoring  program.  Resubmitted 
1784.26  does  require  a  plan  for  fugitive 
dust  control  practices  and  is  consistent 
with  Federal  regulations. 

8.  EPA  commented  that  proposed 
1817.41,  dealing  with  groundwater 
protection,  does  not  include  817.41(b)(2) 
of  the  Federal  regulations.  Part  (b)(2)  of 
817.41  was  suspended  by  OSMRE  on 
February  21, 1985  (50  FR  7278)  and 
removed  on  December  2, 1987  (52  FR 
45920). 

9.  EPA  commented  that  proposed 
1817.46(b)(3),  which  deals  with 
underground  mining,  refers  to  “surface” 
mining  instead  of  “underground”  mining. 
Resubmitted  1817.46(b)(3)  uses  the  term 
"underground"  instead  of  "surface”. 

10.  EPA  commented  that  definitions  of 
many  of  the  terms  in  the  rules  would  be 
helpful.  Examples  of  terms  needing 
definition  included  “shadow  area"  and 
“adjacent  area”.  Definitions  are  given  in 
Section  1701.5  of  Illinois'  regulations. 
Both  "shadow  area"  and  “adjacent 
area”  are  defined  in  Section  1701.5. 

11.  The  United  States  Fish  and 
Wildlife  Service  (FWS)  commented  that 
the  definition  of  affected  area  contained 
in  the  Illinois  resubmitted  regulation 
1701.5  should  be  revised  to  read  in  part, 
“any  water  or  surface  land  over  which 
those  activities  are  conducted  or 
located".  The  suggestion  would 
substitute  the  word  “over”  for  “upon"  in 
reference  to  underground  mining 
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activities.  Because  the  term  "affected 
area"  as  utilized  by  Illinois  also  includes 
surface  areas  for  underground  mines  not 
over  underground  mining  areas  the 
substitution  would  not  be  appropriate. 

12.  The  FWS  pointed  out  that  the 
Illinois  definition  of  land  use  in 
resubmitted  regulation  1701.5  could  be 
read  such  that  the  reference  to 
vegetation  would  infer  that  such 
vegetation  would  not  affect  the  quality 
or  value  of  various  land  uses.  Illinois 
utilized  the  exact  language  of  the 
Federal  counterpart,  30  CFR  701.5,  and 
therefore  is  consistent.  It  was  further 
suggested  by  the  FWS  that  the  Illinois 
definition  of  “recreation"  be  expanded 
to  include  wildlife  observation  and 
hunting.  The  Illinois  regulation  includes 
other  undeveloped  recreational  uses  in 
which  the  suggested  activities  would  be 
included  and  therefore  is  not 
inconsistent  with  the  Federal 
regulations.  The  FWS  also  requested 
that  the  term  "dedicated"  be  removed 
from  the  Illinois  definition  of  fish  and 
wildlife  habitat.  The  Illinois  definition  is 
the  same  as  the  Federal  definition  and 
therefore  is  consistent. 

13.  The  FWS  requested  that  a 
definition  of  “subsidence"  be  added  to 
the  Illinois  program  because  of  the 
impact  on  surface  land  and  water. 

Illinois  has  determined  that  it  is  not 
necessary  to  include  a  definition  of  this 
term.  The  protection  of  land  and  water 
is  assured  by  other  regulations  in  the 
Illinois  program.  The  lack  of  a  definition 
for  “substance"  is  not  inconsistent  with 
Federal  regulations. 

14.  The  FWS  commented  that 
“threatened  and  endangered  species” 
should  be  defined  and  the  relationship 
between  Federal  and  State  listed  and 
proposed  species  explained.  OSMRE 
believes  that  the  term  “threatened  and 
endangered  species"  is  well  defined  by 
other  Federal  and  State  laws  and 
regulations  which  are  referenced  by 
both  Illinois  and  the  Federal  rules  and 
therefore  need  not  be  included  in  the 
Illinois  regulations. 

The  explanation  of  the  relationship 
between  Federal  and  State  endangered 
species  is  contained  in  the  Interagency 
Agreement  between  the  regulatory 
authority  and  the  Illinois  Department  of 
Conservation.  This  agreement  is  part  of 
the  approved  State  regulatory  program. 

15.  The  FWS  asked  that  a  definition  of 
“wetlands"  be  included  in  the 
resubmitted  Illinois  regulations.  The 
Federal  regulations  do  not  include  this 
definition  and  therefore  the  lack  of  a 
wetland  definition  is  not  inconsistent 
with  the  Federal  rules. 

16.  The  FWS  requested  that 
endangered  species  determinations  and 
cultural  resource  areas  be  added  to 


resubmitted  Illinois  regulation  1761.11(b) 
relating  to  lands  unsuitable  for  mining. 
Section  1761.11(c)  references  historical 
resources.  Endangered  species 
protection  is  provided  by  other  sections 
of  the  Illinois  program.  The  regulations 
as  submitted  are  consistent  with  the 
Federal  rules. 

17.  The  FWS  commented  on 
resubmitted  Illinois  regulations 
1761.15(a)  and  (b),  which  deal  with  the 
processing  of  lands  unsuitable  petitions. 
The  concern  was  expressed  that,  unless 
there  was  an  imminent  threat  or  mining 
application  on  file,  a  petition  would  not 
be  considered.  The  Illinois  program 
provides  that  any  petition  which  is 
deemed  complete,  is  not  frivolous  and 
concerns  an  area  with  identified  coal 
resources  will  be  processed. 

18.  The  FWS  requested  that 
resubmitted  regulation  1772.12(b)(12)  be 
revised  to  require  identification  of 
endangered  species  habitat  in  addition 
to  critical  habitat  and  cultural  resources. 
The  Federal  counterpart,  30  CFR 
772.12(b)(12),  requires  cnly  critical 
habitat  identification.  The  Illinois 
regulation  is  therefore  consistent  with 
the  Federal  rule.  Cultural  resources  are 
required  to  be  described  in  Illinois 
regulation  1772.12(b)(8)  and  noed  not  be 
included  in  1772.12(b)(12). 

19.  The  FWS  asked  for  clarification  of 
Illinois  regulation  1772.12(d)(2)(B)  which 
requires  that  IDMM  find  in  writing  that 
the  applicant  for  an  exploration  permit 
has  demonstrated  that  the  proposed 
operation  will  not  jeopardize  the 
continued  existence  of  an  endangered  or 
threatened  species  or  result  in 
destruction  or  adverse  modification  of 
critical  habitat.  Resubmitted 
1772.(d)(2)(B)  is  exactly  the  same  as  30 
CFR  772.12(d)(2)(ii)  and  is  therefore 
consistent.  No  clarification  is  required. 

20.  The  FWS  requested  that  Executive 
Orders  11988  and  11990.  the  Clean 
Water  Act  and  the  Archeological 
Resources  Protection  Act  of  1979  be 
added  to  Illinois  section  1773.12,  which 
concerns  permit  coordination.  These 
laws  are  not  specifically  included  in  the 
Federal  counterpart,  30  CFR  733.12,  and 
are  therefore  not  required  in  the  State 
program,  although  the  State  must  of 
course  comply  with  any  applicable 
provisions,  as  stated  in  the  general 
language  of  Illinois  rule  1773.12. 

21.  The  FWS  commented  that 
resubmitted  Illinois  regulation  1773.15(c) 
requires  the  State  to  find  in  writing  that 
the  direct,  indirect,  and  comulative 
impacts  of  the  proposed  permit  action 
on  fish  and  wildlife  resources  and  their 
habitats  and  wetlands  have  been 
adequately  and  properly  mitigated. 
Resubmitted  1773.15(c)  contains  the 
required  finding  of  the  Federal 


counterpart,  30  CFR  773.15(c);  therefore, 
the  suggested  language  is  not  required. 

22.  The  FWS  requested  that 
insignificant  revisions  as  described  in 
resubmitted  regulation  1774.13(b)  be 
subject  to  Federal  agency  review  to 
determine  the  affect  on  Federal  laws, 
rules  and  regulations  and  that  such 
revisions  which  impact  Federal  lands 
also  be  subject  to  Federal  review. 
Consistent  with  Federal  regulations, 
Illinois  has  provided  guidelines  as  to  the 
scale  or  extent  of  revisions  for  which  all 
permit  application  information  and 
requirements  shall  apply.  Insignificant 
revisions  by  their  definition  do  not 
require  the  review  suggested.  The 
Illinois  regulation  is  consistent  with  the 
Federal  rules. 

23.  The  FWS  requested  that  a 
requirement  be  added  to  resubmitted 
Part  1779  describing  diversions.  Part 
1779  and  the  Federal  counterpart,  30 
CFR  Part  779,  define  the  minimum 
requirements  for  information  on 
environmental  resources  including  the 
location  of  surface  water  bodies  such  as 
streams,  lakes,  ponds,  springs, 
constructed  or  natural  drains  and 
ditches  within  the  proposed  permit  and 
adjacent  areas.  Information  concerning 
diversions  would  be  included  in  the 
required  information.  Resubmitted  Part 
1779  is  consistent  with  30  CFR  Part  779. 

24.  The  FWS  commented  that  the  fish 
and  wildlife  description  required  by 
resubmitted  1779.20  should  discuss  the 
conditions  existing  before  the  current 
conditions  were  changed  to  allow  for 
mining  (within  the  last  five  years).  In 
addition,  the  FWS  stated  that  that 
information,  including  a  description  of 
listed  and  proposed  threatened  or 
endangered  species,  should  be  the 
baseline  for  the  plan  developed  under 
1780.16.  Resubmitted  1779.20  includes 
the  information  required  by  former  30 
CFR  779.20.  Any  additional 
requirements,  resulting  from  the 
December  11, 1987  revisions  to  the 
Federal  rule  will  be  addressed  in  a 
separate  letter  from  the  Director. 

25.  The  FWS  commented  that  land  use 
information  required  by  resubmitted 
1779.22  should  include  wildlife  habitat 
and  recreational  uses  as  well  as 
agricultural  aspects.  Resubmitted 
1779.22  is  consistent  with  30  CFR  779.22. 

26.  The  FWS  commented  that  maps 
submitted  in  accordance  with  1779.24 
should  identify  public  lands,  wetlands, 
natural  areas  and  wildlife  areas. 
Resubmitted  1779.24  is  consistent  with 
30  CFR  779.24. 

27.  The  FWS  commented  that  the 
phrase  “where  practicable”  in 
1780.16(a)(1)  is  not  appropriate. 
Resubmitted  1780.16(a)(1)  is  identical  to 
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30  CFR  780.16(a)(1)  and  is  therefore 
consistent. 

28.  The  FWS  commented  that 
wetlands  should  be  added  to  the  list  of 
water  areas  in  1779.25(a)(7). 

Resubmitted  1779.25(a)(7)  is  consistent 
with  30  CFR  779.25(a)(7). 

29.  The  FWS  commented  that 
threatened  or  endangered  species 
should  be  separated  from  1780.16(b)  as 
there  are  special  requirements  for  these 
species  and  an  endangered  species 
permit  may  be  required  before  work  can 
be  done.  Resubmitted  1780.16(b)  is 
consistent  with  the  Federal  counterpart. 

30.  The  FWS  commented  that  the  term 
"enhancement”  needs  to  be  defined  in 
1780.16(a)(2).  Use  of  the  term 
"enhancement”  in  resubmitted 
1780.16(a)(2)  is  identical  to  30  CFR 
780.16(a)(2)  and  is  not  inconsistent  with 
the  Federal  regulations. 

31.  The  FWS  requested  in  relation  to 
1780.23  that  all  pre-mining  land  uses 
including  wildlife  habitat  and  recreation 
be  considered.  The  FWS  also  stated  that 
Federal  laws,  rules,  policies,  etc.  should 
be  considered  in  conjunction  with  State 
and  local  land  use  plans.  Resubmitted 
1780.23  is  consistent  with  30  CFR  780.23. 

32.  The  FWS  requested  that  wetlands 
and  riparian  habitat  be  added  to  the  list 
of  waters  and  adjacent  areas  in  1780.25. 
Resubmitted  1780.25  is  consistent  with 
30  CFR  780.25. 

33.  The  FWS  suggested  that  the 
reference  to  “surface"  coal  mining 
operations  in  1783.12(a)  is  confusing  and 
noted  that  the  section  makes  no  mention 
of  surface  impacts  from  underground 
mining  such  as  subsidence.  Resubmitted 
1783.12(a),  dealing  with  general 
environmental  resources  information  for 
underground  mining  permit  applications, 
is  consistent  with  30  CFR  783.12(a). 
Additional  information  regarding 
subsidence  is  required  by  1784.20. 

34.  The  FWS  commented  that 
1783.20(a)  should  include  a  description 
of  areas  expected  to  be  impacted  by 
subsidence.  Resubmitted  1783.20(a)  is 
consistent  with  30  CFR  783.20(a). 

35.  The  FWS  requested  in  relation  to 
1783.20(a)  that  the  Service  be  included 
in  the  review  of  mining  on,  under  and 
adjacent  to  Federal  lands  and  waters. 
Resubmitted  1783.20(c)  requires  the 
regulatory  authority  to  consult  with  the 
Illinois  Department  of  Conservation 
(IDOC).  IDOC  is  obligated  to  consult 
and  coordinate  with  the  FWS  on  a 
routine  basis  about  what  is  required  in 
permit  applications.  Resubmitted 
1783.20(c)  is  not  inconsistent  with  30 
CFR  783.20(c). 

36.  The  FWS  commented  that 
productivity  for  wildlife  and  recreation 
should  be  included  in  the  information 
required  by  1783.22(a)(2)(B). 


Resubmitted  1783.22(a)(2)(B)  is  identical 
to  30  CFR  783.22(a)(2)(ii). 

37.  The  FWS  commented  that  maps 
submitted  in  accordance  with  1783.24 
should  identify  public  lands,  wetlands, 
natural  areas  and  wildlife  areas. 
Resubmitted  1783.24  is  consistent  with 
30  CFR  783.24. 

38.  The  FWS  commented  that  a 
requirement  should  be  added  to  1784.13 
to  discuss  plans  for  fish  and  wildlife 
habitat.  Resubmitted  1784.13  is 
consistent  with  counterpart  30  CFR 
784.13. 

39.  The  FWS  commented  in  relation  to 
1784.16  that  wetlands  may  be  designed 
in  the  plan  or  may  occur  in  time  as  some 
of  the  mentioned  water  bodies  age. 
Resubmitted  1784.16  is  not  inconsistent 
with  30  CFR  784.16. 

40.  The  FWS  made  numerous 
comments  and  suggestions  concerning 
1784.20(e).  Resubmitted  1784.20(e)  is 
identical  to  its  counterpart  at  30  CFR 
784.20(e)  and  is  therefore  consistent 
with  the  Federal  regulation. 

41.  The  FWS  made  numerous 
comments  and  suggestions  concerning 
1784.23.  Resubmitted  1784.23  is 
consistent  with  Federal  counterpart  30 
CFR  784.23. 

42.  The  FWS  commented  in  reference 
to  1785.13(b)(2)  that  wildlife  and 
recreational  use  other  than  recreational 
facilities  could  be  post-mining  uses. 
Resubmitted  1785.13(b)(2)  is  identical  to 
30  CFR  785.13(b)(2). 

43.  The  FWS  commented  in  reference 
to  1785.14(c)(1)  that  wildlife  and 
recreational  use  other  than  recreational 
facilities  could  be  post-mining  land  uses. 
Resubmitted  1785.14(c)(1)  is  consistent 
with  30  CFR  785.14(c)(1). 

44.  The  FWS  commented  in  reference 
to  1785.16(a)(1)  that  wildlife  and 
recreational  use  other  than  recreational 
facilities  could  be  post-mining  land  uses. 
Resubmitted  1785.16(a)(1)  is  consistent 
with  30  CFR  785.16(a)(1). 

45.  The  FWS  commented  that  the  map 
and  aerial  photographs  required  by 
1785.23(c)(4)  should  show  the  location  of 
fields  and  fences  and  the  various  types 
and  sizes/ages  of  vegetation  and 
recreational  land  uses.  Current 
1785.23(c)(4)  is  not  being  changed  and 
therefore  is  not  part  of  this  rulemaking. 

46.  The  FWS  indicated  that  Sections 
1816.116  and  1817.116,  as  referenced  by 
Section  1800.13(a),  were  not  included  in 
the  review  document.  The  FWS  also 
commented  that  a  minimum  five-year 
period  of  responsibility  should  be 
required  for  grasses  and  herbaceous 
vegetation,  with  a  minimum  of  50  years 
for  woody  vegetation.  Amended 
Sections  1816.116  and  1817.116  were 
approved  by  OSMRE  on  December  10, 
1986  (51  FR  44454).  Resubmitted 


1800.13(a)  is  consistent  with  Federal 
regulations. 

47.  The  FWS  commented  in  relation  to 
1815.15(a)  that  no  threatened  or 
endangered  species  or  their  habitats 
may  be  affected  prior  to  consultation. 
Resubmitted  1815.15(a)  is  identical  to  30 
CFR  815.15(a). 

48.  The  FWS  commented  in  reference 
to  1815.15(0  that  wetlands  and  their 
watersheds  should  not  be  affected  and 
unavoidable  impacts  should  be  properly 
and  adequately  mitigated.  Resubmitted 
1815.15(0  is  consistent  with  Federal 
regulation  30  CFR  815.15(f). 

49.  The  FWS  indicated  that  Parts 
1816.111  through  1816.132  are  shown  in 
the  Section  1816  index  but  not  included 
in  the  review  document.  These  sections 
are  not  part  of  this  rulemaking. 

50.  The  FWS  made  two  comments  in 
reference  to  1816.43.  First,  the  slopes  of 
diversion  banks  should  be  at  a  grade 
that  supports  vegetation  to  control 
erosion  and  the  regulation  should  be 
expanded  to  assure  that  operators 
design  and  maintain  vegetated  slopes 
that  prevent  soil  erosion  and  pollution  of 
receiving  waters  except  for 
sedimentation/silt  basins  that  keep 
sedimentation  on-site.  Second,  any 
diversions  of  flows  that  affect  wetlands 
shall  be  identified  and  described  and 
provisions  should  be  made  to  mitigate 
for  adverse  impacts.  OSMRE  has 
determined  that  resubmitted  1816.43  is 
virtually  identical  to  the  Federal 
counterpart  at  30  CFR  816.43  and  is 
therefore  no  less  effective. 

51.  The  FWS  commented  that  it 
assumes  that  the  retaining  structures  for 
the  impoundments,  ponds,  etc.  referred 
to  in  1816.56  would  have  to  comply  with 
Federal  safety  requirements  for  such 
structures.  Resubmitted  1816.56  is 
identical  to  30  CFR  816.56. 

52.  The  FWS  commented  in  reference 
to  1816.71(a)  that  excess  spoil  should  not 
be  placed  in  wetlands  and  if  no  feasible 
and  prudent  alternatives  to  spoil 
placement  in  wetlands  exist,  the  area  to 
be  affected  should  be  fully  described, 
and  an  adequate  mitigation  plan  be 
included  in  the  reclamation  plan  to 
assure  restoration  and  maintenance  of 
wetland  habitat.  Resubmitted  1816.71(a) 
is  identical  to  30  CFR  816.71(a). 

53.  The  FWS  commented  on  1816.72 
about  loss  of  wildlife  habitat  in  head  of 
hollow  fills.  State  Section  1816.72  is 
consistent  with  30  CFR  816.72.  Wildlife 
habitat  is  not  discussed  in  the  Federal 
section. 

54.  The  FWS  commented  on  1816.83 
on  coal  mine  waste  placed  in  wetlands 
and  reducing  the  maximum  final  grade 
slopes  to  less  than  50  percent.  State 
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section  i816.83  is  consistent  with  30  CFR 
816.83. 

55.  The  FWS  commented  on  1816.97(a) 
and  (b)  on  adequate  mitigation  to  fish 
and  wildlife  and  their  habitats  in  the 
reclamation  plan.  State  rules  1816.97(a) 
and  (b)  are  consistent  with  30  CFR 
816.97(a)  and  (b)  in  that  the  reclamation 
plan  is  not  discussed. 

56.  The  FWS  commented  on  1816.97(c) 
and  (d)  that  all  protected  species  should 
be  listed  not  just  eagles.  State  rules 
1816.97(c)  and  (d)  are  consistent  with  30 
CFR  816.97(c)  and  (d),  which  specifically 
concern  the  protection  of  eagles. 

57.  The  FWS  commented  that  the 
words  “wildlife  habitat”  should  be 
added  to  the  first  sentence  of  1816.97(f) 
and  the  second  sentence  should  be 
deleted.  State  rule  1816.97(f)  is 
consistent  with  30  CFR  816.97(f). 

58.  The  FWS  commented  that  Sections 
1817.111  through  1817.117  were  not 
included  in  the  rules  submission. 

Sections  1817.111  through  1817.117  were 
not  part  of  the  submission  package 
because  they  have  not  been  revised. 

59.  The  FWS  commented  on  section 
1817.43(a)(2)(C)  on  diversions  must  be 
designed  to  properly  maintain  a  quality 
environment.  State  rule  1817.43(a)(2)(C) 
is  consistent  with  30  CFR 
817.43(a)(2)(iii). 

60.  The  FWS  commented  on  section 
1817.46(b)(6)  on  the  need  for  vegetative 
standards  for  retained  sediment  ponds. 
State  rule  1817.46(b)(6)  is  consistent 
with  30  CFR  817.46(b)(6),  which  contains 
no  separate  vegetative  standards. 

61.  The  FWS  commented  on  section 
1817.46(e)(1)  on  using  regular  water 
monitoring  to  show  that  an  exemption 
from  sediment  control  is  permissible. 
State  rule  1817.46(e)(1)  granting 
sediment  pond  exemptions  is  consistent 
with  30  CFR  817.46(e)(1). 

62.  The  FWS  commented  on  section 
1817.49  that  structures  such  as  dikes  and 
dams  should  meet  Federal  safety 
standards.  State  rule  1817.49  is 
consistent  with  30  CFR  817.49. 

63.  The  FWS  commented  on  section 
1817.57  that  consultation  under  Section  7 
of  the  Threatened  and  Endangered 
Species  Act  may  be  necessary  if  a 
threatened  or  endangered  species  may 
be  affected  within  a  stream  buffer  zone. 
State  section  1817.57  is  consistent  with 
30  CFR  817.57. 

64.  The  FWS  commented  on  1817.71 
that  excess  spoil  should  not  be  placed  in 
wetlands.  State  rule  1817.71  is  consistent 
with  30  CFR  817.71. 

65.  The  FWS  commented  on  1817.72 
on  loss  of  wildlife  habitat  in  head  of 
hollow  fills.  State  section  1817.72  is 
consistent  with  30  CFR  817.72. 


66.  The  FWS  referred  to  comments 
made  on  section  1816.73.  No  comments 
were  made  on  Section  1816.73. 

67.  The  FWS  commented  on  section 
1817.81  that  waste  should  not  be 
deposited  in  wetlands.  State  section 
1817.81  is  consistent  with  30  CFR  817.81. 

68.  The  FWS  commented  on  section 
1817.83  about  coal  mine  waste  placed  in 
wetlands  and  reducing  the  maximum 
final  grade  slopes  to  less  than  50 
percent.  State  section  1817.83  is 
consistent  with  30  CFR  817.83. 

69.  The  FWS  commented  on  1817.97(a) 
and  (b)  on  adequate  mitigation  to  fish 
and  wildlife  and  their  habitats  in  the 
reclamation  plan.  State  rules  1817.97(a) 
and  (b)  are  consistent  with  30  CFR 
1817.97(a)  and  (b). 

70.  The  FWS  commented  on  1817.97(c) 
and  (d)  that  all  protected  species  should 
be  listed  not  just  eagles.  State  rules 
1817.97(c)  and  (d)  are  consistent  with  30 
CFR  817.97(c)  and  (d)  which  specifically 
concern  the  protection  of  eagles. 

71.  The  FWS  commented  on  1817.97(f) 
that  the  words  “wildlife  habitat"  should 
be  added  to  the  first  sentence  and  the 
second  sentence  should  be  deleted. 

State  rule  1817.97(f)  is  consistent  with  30 
CFR  817.97(f). 

72.  The  FWS  questioned  1817.121(c)(1) 
as  to  which  agency  is  responsible  for  the 
determination  of  technical  and 
economic  feasibility.  The  agency  that 
issues  the  permit  would  be  the 
responsible  agency.  State  rule 
1817.121(c)(1)  is  consistent  with  the  30 
CFR  817.121(c)(1). 

73.  The  FWS  commented  on 
1817.121(c)(2)  that  the  need  to  protect 
the  vegetative  and  productive  capability 
of  the  land  as  well  as  the  use  of 
insurance  may  not  adequately 
compensate  the  owner.  State  rule 
1817.121(c)(2)  is  consistent  with  30  CFR 
817.121(c)(2).  Vegetative  and  productive 
capability  of  the  land  is  addressed  in 
1817.121(c)(1). 

74.  The  FWS  questioned  if  the  State 
will  provide  OSMRE  with  an  annual 
report  under  section  1840.2.  There  is  no 
Federal  rule  comparable  to  1840.2.  This 
section  gives  the  State  authority  to  have 
the  operator  provide  reports  and  data 
and  is  not  inconsistent  with  the  Federal 
regulations. 

75.  The  FWS  commented  on  section 
1843.11  on  a  cessation  order  for  learning 
of  the  presence  of  an  endangered 
species  and  mining  without  a  valid 
permit.  State  section  1843.11  is 
consistent  with  30  CFR  843.11. 

Public  Comments 

As  an  initial  and  general  matter,  ISP 
argued  that,  since  Illinois  made 
substantial  changes  between  the  first 
submission  to  OSMRE  on  March  28, 


1986,  and  the  resubmission  on  May  22, 

1987,  the  State  should  have  been 
required  to  reopen  the  comment  period. 

The  Director  finds  that  this  comment 
is  misdirected  since  OSMRE  has  no 
jurisdiction  over  procedural  aspects  of 
State  rulemaking  activities.  OSMRE  has 
fully  complied  with  all  Federal  public 
participation  requirements  of  30  CFR 
732.17  and  the  Administrative  Procedure 
Act  by  opening  a  public  comment  period 
and  providing  an  opportunity  for  a 
public  hearing  on  each  of  the  State 
submissions. 

Summaries  of  all  public  comments 
received  and  the  Director’s  responses  to 
them  appear  below: 

1.  ISP  stated  that  the  Department’s 
proposed  definition  of  “cemetery" 
should  be  changed  to  read  “cemetery 
means  any  area  of  land  where  human 
bodies  are  interred."  In  the  regulation 
resubmitted  on  May  22, 1987,  Illinois 
revised  the  definition  as  suggested. 

2.  ISP  stated  that  the  Department’s 
proposed  definition  of  “coal  processing 
plant"  must  be  revised  to  include  coal 
crushing  and  sizing  facilities.  Illinois 
changed  the  term  being  defined  to  “coal 
preparation  plant”  and  revised  the 
definition  to  include  the  cleaning, 
concentrating,  or  other  processing  or 
preparation  of  coal.  Illinois  also  deleted 
all  references  to  the  seperation  of  coal 
from  its  impurities.  As  revised,  the 
Illinois  definition  is  similar  to  and 
consistent  with  the  Federal  definition  at 
30  CFR  701.5. 

3.  ISP  stated  that  Illinois  must  adopt  a 
definition  of  “road"  consistent  with  the 
corresponding  Federal  definition  at  30 
CFR  701.5.  Illinois  chose  not  to  do  so 
since  the  Federal  definition  has  been 
suspended  following  its  remand  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  (II)  (D.D.C.,  October  1, 1984). 
Illinois  need  not  define  this  term  in  the 
absence  of  a  Federal  definition. 

4.  ISP  claimed  that  the  U.S.  District 
Court  for  the  District  of  Columbia  struck 
down  the  “takings”  test  in  the  Federal 
definition  of  “valid  existing  rights"  and 
that  Illinois  therefore  must  adopt  a 
definition  relying  on  a  “mechanical" 
test.  OSMRE  notes  that  the  court 
remanded  the  Federal  definition  of 
“valid  existing  rights”  at  30  CFR  761.5  on 
procedural  grounds  without  ruling  on  its 
consistency  with  SMCRA.  Furthermore, 
in  its  March  30, 1988,  decision  in  ISP  v. 
Hodel,  the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  ruled  that,  while  the 
Director  could  not  approve  a  State  rule 
based  on  the  remanded  Federal 
definition,  it  was  not  clear  that 
reimposition  of  the  mechanical  test 
would  automatically  follow. 
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As  discussed  in  finding  2(b),  the 
Director  is  deferring  a  decision  on  the 
proposed  Illinois  definition  and  he  is 
requesting  additional  comment  on 
whether  the  takings  test  is  no  less 
effective  than  the  mechanical  tests. 

5.  ISP  commented  that  Illinois  must 
also  amend  62  IAC  1761.11(c)  to  protect 
all  places  listed  on  the  National  Register 
of  Historic  Places,  not  just  those  that  are 
publicly  owned.  As  discussed  in  Finding 
4(b),  the  Director  is  disapproving  the 
language  limiting  protection  of  sites 
listed  on  the  Register  to  those  that  are 
publicly  owned. 

6.  ISP  commented  that  the  current 
language  of  1761.12(c)(2)  should  not  be 
amended  since  it  then  would  be  unclear 
how  the  public  could  learn  that  a  mining 
operation  is  proposed  to  be  conducted 
within  100  feet  of  a  public  road.  OSMRE 
notes  that  resubmitted  1761.12(c)(2)  now 
requires  public  notice  in  a  newspaper  of 
general  circulation  in  the  affected  area, 
as  does  30  CFR  761.12.  The  newspaper 
notice  ensures  that  the  public  has 
adequate  opportunity  to  become  aware 
of  proposed  mining  operations  within 
100  feet  of  a  public  road. 

7.  ISP  stated  that  proposed 
1764.15(a)(7),  which  refers  to  suspended 
petitions,  should  be  deleted  since 
proposed  1764.15(a)(3)  does  not  provide 
for  suspension  of  petitions.  Illinois’ 
resubmitted  amendments  do  not  include 
764.15(a)(7). 

8.  ISP  stated  that  proposed 
1764.17(a)(1)  should  be  amended  to 
provide  for  cross-examination  of  expert 
witnesses  only  at  public  hearings  for  the 
designation  of  areas  unsuitable  for 
surface  coal  mining.  OSMRE  notes  that 
the  cross-examination  provided  for  in 
1764.17(a)(1)  is  acceptable  since  it  is 
required  by  sections  7.03  and  8.09  of  the 
State  Act  and  was  approved  in  the 
original  approval  of  the  State  program 
and  upheld  on  appeal  in  ISP  v.  Hodel, 
supra.  As  documented  in  the 
Administrative  Record,  the  IDMM 
generally  would  not  cross-examine  lay 
witnesses. 

9.  ISP  recommended  that  proposed 
1764.19(b)  which  provides  the 
Department  with  options  in  designating 
areas  unsuitable  for  surface  mining 
should  be  deleted.  OSMRE  notes  that 
1764.19(b)  clearly  establishes  that  the 
Department  may  decide  to  designate  the 
petitioned  land  in  whole  or  in  part,  not 
designate  the  petitioned  land  or  to  place 
conditions  on  future  operations.  The 
provision  allowing  for  conditions  is 
consistent  with  the  discretion  afforded 
by  the  Federal  regulations. 

10.  ISP  commented  that  the  phrase 
“and  which  may  substantially  disturb 
the  land  surface”  contained  in  proposed 
1772.11(a)  for  coal  exploration  for  less 


than  250  tons  should  he  deleted.  Revised 
1772.11(a)  as  resubmitted  by  Illinois  no 
longer  contains  the  phrase. 

11.  ISP  commented  that  the  phrase 
“other  specific  description”  contained  in 
proposed  1772.11(b)(3)  needs 
clarification.  OSMRE  notes  that  30  CFR 
772.11(b)(3)  which  requires  the  notice  to 
include  a  narrative  or  map  describing 
the  exploration  area  was  suspended 
insofar  as  it  allows  a  notice  to  be 
submitted  which  does  not  include  a 
narrative  describing  the  exploration 
area  (See  51  FR  41961,  Nov.  20, 1986). 
OSMRE  finds  Illinois’  requirement  for 
other  specific  descriptions  consistent 
with  the  suspension  and  the  current 
Federal  rules. 

12.  ISP  stated  that  proposed 
1773.13(a)(1)(D)  establishing  certain 
notice  requirements  should  be  expanded 
to  identify  the  location  where  written 
requests  for  public  hearings  on 
applications  may  be  submitted.  Revised 
1773.13(a)(1)(D)  as  resubmitted  includes 
where  to  submit  requests  for  public 
hearings. 

13.  ISP  stated  that  proposed 
subsection  1774.13(b)(2)(iv)  granting 
exceptions  to  significant  revisions 
should  be  repealed  since  it  goes  beyond 
that  allowed  under  section  511  of 
SMCRA.  OSMRE  disagrees  and 
reaffirms  its  finding  in  the  original 
program  approval  and  pursuant  to  the 
Remand  Order.  30  CFR  774.13(b)(2)  and 
section  511(a)(2)  of  SMCRA  provide  that 
the  regulatory  authority  (State)  shall 
establish  guidelines  for  determining  the 
scale  or  extent  of  a  revision  request  for 
which  all  permit  application  information 
requirements  and  procedures,  including 
notice  and  hearings,  shall  apply.  Illinois' 
exceptions  in  1774.13(b)(2)(D)  have  not 
changed  in  this  rulemaking  and  are 
consistent  with  the  Federal  rules. 

14.  ISP  stated  that  proposed 
1778.15(d),  which  allows  attorney’s 
statements  to  suffice  for  right  of  entry 
documents,  should  be  expanded  to 
cover  the  right  to  subside  in  the  shadow 
area.  Illinois  has  revised  1778.15(d)  by 
clarifying  that  the  attorney  statement 
may  cover  the  legal  right  to  enter  and 
commence  surface  coal  mining  and 
reclamation  operations  proposed  in  the 
application.  This  includes  planned 
subsidence  operations  as  made  explicit 
in  1778.15(a). 

15.  ISP  commented  that  the  term 
“surface  mining  activities"  as  used  in 
proposed  1778.16(c)  needs  to  be  defined. 
In  resubmitted  1778.16(c),  Illinois  uses 
the  term  “surface  coal  mining 
operations,"  which  is  defined.  OSMRE 
finds  this  term  and  definition  identical 
to  the  term  and  definition  in  the  Federal 
regulations  at  30  CFR  701,5. 


16.  ISP  stated  that  Illinois  must 
include  an  air  quality  monitoring 
program  to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugitive 
dust  control  practices.  Illinois  states  that 
30  CFR  780.15(b)  provides  for  an  air 
quality  monitoring  program  only  if 
required  by  the  regulatory  authority. 
Illinois  has  opted  to  not  require  such 
programs.  OSMRE  agrees  with  Illinois 
that  air  quality  monitoring  programs 
under  30  CFR  780.15(b)(1)  are  left  to  the 
discretion  of  the  regulatory  authority. 

17.  ISP  and  EPA  commented  that 
1780.21(f)  and  1784.14(e)  concerning 
determinations  of  probable  hydrologic 
consequences  must  include  the  specific 
requirements  of  30  CFR  780.21(f)  (1),  (2), 

(3)  and  (4)  and  784.14(e)  (1),  (2),  (3),  and 

(4) ,  respectively.  OSMRE  is  requiring 
Illinois  to  revise  1780.21(f)  and  1784.13(e) 
to  be  no  less  effective  than  the  Federal 
rules.  See  Finding  14(f). 

18.  ISP  commented  that  the  first 
sentence  in  proposed  1780.21(i)(2)  and 
1784.14(h)(2)  should  be  changed  to  show 
that  there  will  not  be  adverse  impacts 
anywhere  within  the  cumulative 
hydrologic  impact  area.  ISP  points  out 
that  the  Federal  rule  was  remanded  by 
Judge  Flannery  (In  Re:  Permanent 
Surface  Mining  Regulations  Litigation 
II,  C.A.  No.  79-1144,  D.D.C.  1984). 
OSMRE  notes  the  language  proposed  by 
the  State  is  not  the  same  as  that 
remanded  by  the  Court.  The  State 
indicates  in  the  Administrative  Record 
that  it  will  consider  whether  an  impact 
is  appreciable  before  waiving  the 
requirement  for  ground  water 
monitoring.  OSMRE  is  approving  the 
regulation  but  notes  that  the  Department 
must  not  grant  a  waiver  unless  the 
aquifer  does  not  significantly  ensure  the 
hydrologic  balance  within  the 
cumulative  impact  area.  Illinois  also 
indicates  it  will  promulgate  a  new  rule 
on  this  subject,  if  necessary,  after  a  new 
regulation  is  promulgated  by  OSMRE. 

19.  ISP  commented  that  the  phrase  “to 
the  extent  information  is  available  to 
identify  tile  drainage  fields”  should  be 
deleted  in  proposed  1783.24(e)  dealing 
with  maps.  Illinois  deleted  the  phrase  in 
its  resubmitted  1783.24(e)  so  that 
drainage  fields  must  be  identified  even 
when  such  information  is  not  available. 

20.  ISP  commented  that  the  phrase 
“including  surface  and  underground 
agricultural  drainage  systems”  should 
be  retained  in  Section  1784.20.  ISP  noted 
that  surface  and  subsurface  agricultural 
drainage  systems  should  be  included 
under  all  protections  granted  to 
structures.  Resubmitted  1784.20  has 
been  revised  by  Illinois  to  retain  the 
phrase.  Illinois  stated  that  agricultural 
drainage  systems,  as  structures,  have 
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always  been  afforded  identification  and 
protection. 

21.  ISP  commented  that  current 
Subsection  1784.20(c)  should  be  retained 
in  addition  to  proposed  Subsection 
1784.20(c).  ISP  stated  that  Illinois  should 
not  delete  the  requirement  that  the 
applicant  give  a  detailed  description  in 
its  permit  application  of  the  measures  to 
be  taken  to  mitigate  the  effects  of 
subsidence  because  people  who  are 
going  to  be  undermined  should  be  given 
the  opportunity  to  comment  on  such 
plans. 

Illinois,  however,  notes  that  in  order 
for  a  permit  applicant  to  satisfy  the 
requirements  of  Subsection  1784.20(f),  it 
is  necessary  to  describe  measures  to  be 
taken  in  accordance  with  Section 
1817.12(c),  which  outlines  mitigation 
measures  that  are  required.  In  this 
regard  Illinois  states  that  the  revised 
regulations  do  not  differ  from  the 
requirements  of  the  previous 
regulations.  Both  1784.20(c)  and 
1784.20(f)  are  consistent  with  the 
Federal  regulations  and  therefore 
acceptable. 

22.  ISP  commented  that  current 
Subsection  1784.20(d)  should  be  retained 
in  addition  to  proposed  Subsection 
1784.20(d).  ISP  noted  that  operators  will 
take  measures  to  determine  the  amount 
of  subsidence  damage  for  which  they 
are  responsible  before  they  begin 
correcting  such  damage  and  the  public 
should  be  given  opportunity  to  review 
and  comment  on  these  measures  during 
the  permit  application  review.  A 
detailed  description  of  such  measures  is 
not  required  by  the  Federal  regulations. 
However,  Illinois  believes  such 
measures  are  necessary  in  order  to 
assure  that  mitigation  is  fully  achieved, 
and  1784.20(f)  now  contains  such  a 
requirement.  OSMRE  finds  that 
1784.20(f)  is  consistent  with  the  Federal 
regulations. 

23.  ISP  commented  that  deleted 
Subsection  1784.20b(3)(A-D)  should  be 
retained.  These  subsections  required 
descriptions  of  measures  to  be  taken  on 
the  surface  to  prevent  damage.  OSMRE. 
however,  notes  that  for  areas  of  planned 
subsidence  such  descriptions  of 
preventive  measures  are  not  required  by 
the  Federal  regulations.  Illinois 
regulations  1784.20  (e)  and  (f)  pertaining 
to  descriptions  of  anticipated 
subsidence  and  measures  to  be  taken  to 
mitigate  or  remedy  the  effects  of 
subsidence  are  consistent  with  30  CFR 
784.20  (e)  and  (f). 

24.  ISP  commented  that  30  CFR  785.16, 
which  the  proposed  Illinois  rule  mirrors, 
was  remanded  by  the  District  Court  in 
In  Re:  Permanent,  supra.  ISP  noted  that 
the  court  found  that  SMCRA  only  allows 
approximate  original  contour  (AOC) 


variances  for  steep  slope  mining. 
Resubmitted  Illinois  rule  1785.16  now 
establishes  that  AOC  variances  can 
only  be  obtained  for  steep  slope 
mountaintop  removal  mining.  OSMRE 
finds  1785.16  consistent  with  the  Federal 
regulations. 

25.  ISP  commented  that  proposed 
1785.17(a)  should  be  revised  to  apply 
clearly  to  both  surface  mining  and  the 
surface  effects  of  underground 
operations.  Resubmitted  Illinois  rule 
1785.17(a)  clarifies  that  the  rule  applies 
to  surface  coal  mining  and  reclamation 
operations,  which  include  the  surface 
effects  of  underground  operations  on 
prime  farmlands  and  is  therefore 
consistent  with  the  30  CFR  785.17(a). 

26.  ISP  commented  that  proposed 
1785.17(b)(1)  pertaining  to  prime 
farmland  reconnaissance  inspections 
should  be  revised  to  require 
consultation  with  the  U.S.  Soil 
Conservation  Service  consistent  with  30 
CFR  785.17(b).  Illinois  added  the 
requirement  to  resubmitted  1785.17(b)(1). 

27.  ISP  commented  that  proposed  and 
resubmitted  1800.11(b)(1)  should  be 
changed  to  require  the  bond  to  cover  the 
entire  permit  area  upon  which  the 
operator  will  initiate  and  conduct 
surface  coal  mining  operations  during 
the  initial  term  of  the  permit.  ISP's 
comment  is  based  on  the  U.S.  District 
Court’s  remand  in  In  Re:  Permanent, 
supra  of  the  Federal  rule  at  30  CFR 
800.11(b),  which  allowed  bonding  of 
increments  smaller  than  the  entire  area 
to  be  mined  within  the  initial  term  of  the 
permit.  OSMRE  notes  that  the  District 
Court’s  ruling  was  reversed  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  an  opinion  dated 
January  29, 1988.  The  opinion  stated  that 
incremental  and  phased  bonding,  as 
allowed  by  30  CFR  800.11(b)  and 
800.13(a)(2)  are  acceptable.  Illinois 
1800.11(b)  is  substantively  identical  to 
30  CFR  800.11(b)  and  is  therefore 
consistent. 

28.  ISP  commented  that  Illinois 
regulation  1800.13(a)(2)  allows  operators 
to  post  a  bond  that  would  guarantee 
only  specific  phases  of  reclamation 
within  the  permit  area  and  the  U.S. 
District  Court  rejected  such  phased 
bonding.  Resubmitted  Illinois 
regulations  no  longer  contain 
1800.13(a)(2).  However,  as  noted  above, 
the  U.S.  Court  of  Appeals  reversed  the 
District  Court  with  regard  to  phased 
bonding. 

29.  ISP  commented  that  a  provision 
should  be  added  to  1800.15  requiring  the 
Department  to  adjust  the  amount  of 
bond  required  to  be  posted  by  the 
operator  if  material  damage  to  the  land 
or  structures  results  from  subsidence. 


Illinois  rule  1800.15  is  virtually  the 
same  as,  and  no  less  effective  than,  30 
CFR  800.15  which  establishes  provision 
for  the  adjustment  of  the  amount  of 
bond.  Therefore  1800.15  is  consistent 
with  30  CFR  800.15. 

30.  ISP  commented  that  proposed  rule 
1800.21  should  be  amended  to  include 
provision  for  real  property  to  be  posted 
as  collateral  bond.  Illinois,  however, 
notes  that  it  is  opposed  to  bonds  which 
may  require  time  and  effort  to  convert  to 
cash  and  has  therefore  not  provided  for 
real  property  collateral  bonds.  This  is 
consistent  with  30  CFR  800.21. 

31.  ISP  commented  that  proposed 
1800.50(a)  dealing  with  forfeiture  of 
bonds  should  be  changed  to  require 
forfeiture  of  the  bond  for  the  entire 
permit  area.  The  Federal  counterpart 
allows  for  partial  or  incremental 
forfeiture  and  thus  Illinois  1800.50(a)  is 
consistent  with  30  CFR  800.50(a). 

32.  ISP  commented  that  proposed 
1800.50(f)  should  be  deleted  since  it 
allows  operators  who  have  forfeited 
bond  to  be  issued  future  permits  if  the 
land  for  which  the  bond  has  been 
forfeited  has  been  reclaimed  without 
cost  to  the  State.  Illinois  notes  that 
section  6.07(e)  of  the  State  Act  provides 
that  any  operator  against  whom 
forfeiture  proceedings  have  been 
required  shall  not  be  issued  a  permit  for 
further  mining  in  Illinois  unless  he 
provides  assurances  satisfactory  to  the 
Department  that  such  proceedings  will 
not  again  become  necessary.  The 
assurances  satisfactory  to  the 
Department  are  set  forth  in  section 
1800.50(f)  of  this  regulation  and  as 
resubmitted  now  require  all  prior 
violations  to  the  State  Act  attributable 
to  the  permit  applicant  to  have  been 
corrected.  OSMRE  finds  this  provision 
consistent  with  the  Federal  regulations. 

33.  ISP  commented  that  proposed 
1815.15(d)  should  be  revised  to  require 
topsoil  to  be  removed,  stored  and 
redistributed  on  areas  disturbed  by  coal 
exploration  activitites  as  necessary  to 
assure  successful  revegetation.  30  CFR 
815.15(d)  requires  topsoil  to  be  removed, 
stored  and  redistributed  as  necessary  to 
assure  successful  revegetation  or  as 
required  by  the  regulatory  authority. 
Illinois  1815.15(d)  specifies  removal 
unless  the  operator  can  demonstrate 
that  topsoil  will  not  be  affected  by 
excessive  erosion,  compaction  and 
contamination.  Illinois  1815.15(d)  also 
specifies  what  must  be  demonstrated  as 
required  in  30  CFR  815.15(d)  and  is 
therefore  consistent  with  the  Federal 
rule. 

34.  ISP  commented  that  1816.22(a)(2) 
and  1817.22(a)(2)  should  be  changed  to 
require  that,  if  topsoil  is  less  than  six 
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inches  thick,  the  operator  shall  remove  a 
six-inch  layer  that  includes  the  A 
horizon  and  the  unconsolidated 
materials  immediately  below  or  the  A 
horizon  and  all  unconsolidated  material 
if  the  total  available  is  less  than  six 
inches  and  treat  the  mixture  as  topsoil. 
Resubmitted  Illinois  regulations 
1816.22(a)(2)  and  1817.22(a)(2)  have  been 
revised  to  require  that  at  least  six  inches 
of  top  material  be  removed  unless  a 
substitute  or  supplement  is  approved. 
Revised  1816.22(a)(2)  and  1817.22(a)(2) 
are  thus  consistent  with  and  no  less 
effective  than  the  Federal  regulations. 

35.  ISP  commented  that  proposed 
rules  1816.22(a)(3)  and  1817.22(a)(3) 
should  be  changed  to  read:  “The 
Department  may  choose  not  to  require 
the  removal  of  topsoil  for  minor 
disturbances  .  .  .”  The  suggested  change 
would  make  the  Illinois  regulations 
identical  to  30  CFR  816.22(a)(3)  and 
817.22(a)(3).  Illinois  has  chosen  to  retain 
the  proposed  version  which  establishes 
that  the  Department  will  not  require  the 
removal  of  topsoil  for  minor 
disturbances.  The  Federal  rules  allow 
topsoil  on  areas  of  minor  disturbances 
not  to  be  saved.  OSMRE  finds  the 
Illinois  choice  consistent  with  the 
Federal  regulations. 

36.  ISPO  commented  that  proposed 
1816.22(a)(3)(B)  and  1817.22(a)(3)(B) 
should  be  revised  to  include  the  phrase 
"and  will  not  degrade  the  quality  or 
limit  the  future  use  of  the  soil”.  Illinois 
has  added  the  phrase  to  resubmitted 
1816.22(a)(3)(B)  and  1817.22(a)(3)(B). 

37.  ISP  commented  that  1816.22(a)(4) 
and  1817.22(a)(4)  should  be  changed  to 
require  that  all  material  to  be  removed 
shall  be  removed  after  the  vegetative 
cover  that  would  interfere  with  its  use  is 
cleared.  Illinois  rules  are  exactly  the 
same  as  the  Federal  rules  in  this  case 
and  no  change  is  necessary. 

38.  ISP  commented  that  1816.22(b)  and 
1817.22(b)  governing  topsoil  substitutes 
should  be  revised  to  clarify  that  plans 
for  topsoil  substitutes  or  supplements 
must  be  considered  significant  revisions 
subject  to  the  public  review  provision  of 
1773  and  1774.  ISP  also  indicated  that 
the  former  Illinois  language  at  1816.22(e) 
which  is  being  repealed  should  be 
included  to  describe  what  proof  will  be 
required  for  the  Department  to  approve 
a  topsoil  substitution  plan.  Resubmitted 
1816.22(b)  and  1817.22(b)  have  been 
revised  to  specify  that,  when  the  extent 
of  area  of  topsoil  substitute  or 
supplement  is  less  than  ten  percent  of 
the  permit  area  or  50  acres,  whichever  is 
less,  and  the  land  is  not  prime  farmland, 
then  the  change  can  be  considered  an 
insignificant  permit  revision.  The 
regulations  now  also  specify  that  the 
demonstration  shall  be  based  on  that 


required  pursuant  to  1774.13(b)(2)  and 
1784.13(b)(4).  Thus  resubmitted 
regulations  are  consistent  with  the 
Federal  regulations. 

39.  ISP  commented  that  proposed 
1816.22(c)(2)(C)  and  1817.22(c)(2)(C) 
governing  protection  of  stockpiled 
materials  should  be  revised  by  deleting 
or  defining  "or  through  other  measures 
approved  by  the  Department.”  ISP  says 
the  Department  must  provide  the  criteria 
it  will  use  to  evaluate  other  measures.  In 
its  resubmitted  1816.22(c)(2)(C)  and 
1817.22(c)(2)(C)  Illinois  has  added  the 
wording  “equally  effective  in  controlling 
erosion”  to  clarify  that  other  measures 
will  be  judged  compared  to  vegetation 
for  controlling  soil  loss  from  stockpiles. 
Illinois  stated  that  such  examples  might 
include  heavy  mulching,  berms  and 
chemical  binders  which  also  control  soil 
loss.  OSMRE  finds  1816.22(c)(2)(C)  and 
1817.22(c)(2)(C)  consistent  with  the 
Federal  regulations. 

40.  ISP  commented  that  proposed 
1816.22(c)(3)  and  1817.22(c)(3),  which 
allow  materials  removed  under 
paragraph  (a)(1)  to  be  temporarily 
distributed  at  an  approved  site,  should 
be  deleted.  ISP  acknowledged  that  the 
proposed  regulations  mirrored  Federal 
regulations  but  claimed  the  practice  was 
unproven.  Illinois  has  regained  the 
provision  and  explains  in  the 
Administrative  Record  that  the 
regulations  provide  adequate 
consideration  for  trade-offs  between 
long-term  stockpiling  and  thinner 
activity  managed  distribution  for 
agriculture.  OSMRE  finds  the  State 
provision  consistent  with  Federal 
regulations. 

41.  ISP  commented  that  proposed 
1816.41(c)(1)  and  1817.41(c)(1)  pertaining 
to  gound  water  monitoring  should  be 
changed  to  require  additional 
monitoring.  In  resubmitted  1816.41(c)(1) 
and  1817.41(c)(1)  Illinois  has  added  “If 
unanticipated  conditions  develop,  or  if 
any  approved  operation  or  reclamation 
plan  is  modified  or  revised  such  that  the 
current  monitoring  program  would  not 
detect  possible  adverse  impacts  to  the 
hydrologic  balance  as  a  result  of  the 
change,  then  the  Department  shall 
require  additional  monitoring.”  Thus, 
Illinois  has  clarified  when  additional 
monitoring  shall  be  required.  These 
provisions  are  consistent  with  the 
Federal  regulations. 

42.  ISP  commented  that  proposed 
1816.41(c)(2)  and  1817.41(c)(2)  should  be 
revised  to  require  that  a  water  violation 
be  reported  in  24  hours  instead  of  five 
days  as  proposed.  Resubmitted 
1816.41(c)(2)  provides  exactly  the  same 
reporting  requirement  as  the  Federal 
rule  in  this  case  and  no  change  is 
necessary. 


43.  ISP  commented  that  proposed 
1816.41(e)(1)  should  be  changed  to  read 
“*  *  *  the  Department  shall  require 
additional  monitoring  *  *  and  the 
word  “neceessary”’  should  be  deleted  at 
the  end  of  the  subsection.  Resubmitted 
1816.41(e)(1)  has  incorporated  these 
changes,  which  are  consistent  with  the 
Federal  regulations. 

44.  ISP  commented  that  proposed 
1816.41(e)(2)  and  1817.41(e)(2)  should  be 
revised  to  require  the  reporting  of  a 
violation  within  24  hours.  Under  30  CFR 
816.41(e)(2)  and  817.41(e)(2),  where  the 
analysis  of  any  surface  water  sample 
indicates  non-compliance  with  the 
permit  conditions,  the  operator  shall 
promptly  notify  the  regulatory  authority. 
Illinois  has  retained  five  days  for  its 
time  limit.  The  Department  states  that 
five  days,  which  was  the  time  in  the 
existing  regulations,  has  worked  well. 
OSMRE  finds  the  “within  five  days” 
requirements  consistent  with  the 
Federal  regulation  which  requires 
prompt  notification. 

45.  ISP  commented  that  proposed 
1816.41(g)  and  1817.41(g)  should  be 
changed  to  read  “with  prior  approval  of 
the  Department,  wells  may  be 
transferred  to  the  surface  owner  of  the 
lands  where  the  well  is  located  for 
future  use.”  Resubmitted  1816.41(g)  and 
1817.41(g)  have  addressed  this  concern 
and  are  the  same  as  30  CFR  816.41(g) 
and  817.41(g). 

46.  ISP  commented  with  regard  to 
1816.41(i)(l)(c)  and  1817.41(h)(1)(c)  that, 
if  the  Department  is  going  to  allow 
exemptions  to  pH  and  suspended  solids 
limits,  the  language  “*  *  *  so  long  as 
they  will  not  result  in  any  adverse 
impacts  to  the  hydrologic  balance 

*  *  *”  should  be  maintained  at  a 
minimum.  ISP  also  commented  the 
Department  must  adopt  standards  of 
proof  that  will  be  required  for  making  a 
“no  adverse  impact”  finding. 

30  CFR  816.41(i)(l)(iii)  allows  pH  and 
total  suspended-solids  limitations  to  be 
exceeded  if  approved  by  the  regulatory 
authority.  Resubmitted  Illinois  rules 
1816.41(i)(l)(c)  and  1817.41(h)(1)(c)  allow 
these  limitations  to  be  exceeded  as  long 
as  they  will  not  result  in  any  adverse 
impacts  to  the  hydrologic  balance.  Thus 
the  resubmitted  rules  are  consistent 
with  the  Federal  rules. 

47.  ISP  commented  that  the  scope  of 
rules  1816.43(a)(3)  and  1817.43(a)(3)  must 
be  clarified  because  the  Illinois  rules 
refer  to  restoration  of  permanent 
diversions  or  stream  channels  prior  to 
removal  of  temporary  diversions 
whereas  30  CFR  816.43(a)(3)  and 
817.43(a)(3)  refer  to  restoration  of 
permanent  diversions  or  stream 
channels  after  removal  of  temporary 
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diversions.  Resubmitted  rules 
1816.43(a)(3)  and  1817.43(a)(3)  use  the 
word  “prior"  to  emphasize  that  all 
permanent  diversions  or  stream 
channels  are  to  be  established  before 
removal  of  temporary  structures,  which 
is  consistent  with  the  Federal  rules. 

48.  ISP  commented  that  proposed 
rules  1816.43(a)(4)(A)  and 
1817.43(a)(4)(A)  refer  to  existing 
1816.72(b)(4)  and  its  counterpart  in  1817, 
which  have  been  deleted  in  the 
proposed  rules.  Resubmitted  rules 
1816.43(a)(4)(A)  and  1817.43(a)(4)(A) 
have  deleted  references  to  existing 
1816.72(b)(4)  and  its  counterpart  in  1817 
and  they  are  consistent  with  the  Federal 
rules. 

49.  ISP  commented  that  proposed 
rules  1816.43(a)(5)  and  1817.43(a)(5)  must 
be  changed  to  include  protection  from 
additional  flooding  outside  the  permit 
area  or  damage  to  crops  and  other 
vegetation  because  the  purpose  of  the 
diversion  standards  is  to  prevent 
adverse  impacts  off-site  as  well  as  in  the 
permit  area.  Language  found  in  current 
sections  1816.43(h)  and  1817.43(h)  has 
been  placed  in  section  1816.43(a)(5)  and 
1817.43(a)(5)  in  the  resubmitted 
regulations.  The  language  is  specific  in 
that  the  public  health  or  environment 
may  not  be  endangered.  In  addition, 
resubmitted  regulations  1816.43(a)(1) 
and  1817.43(a)(1)  require  that  diversions 
be  designed  to  prevent  material  damage 
outside  the  permit  area  and  resubmitted 
regulations  1816.43(a)(2)  and 
1817.43(a)(2)  require  that  diversions 
protect  against  flooding  and  resultant 
damage  to  life  and  property.  These 
regulations  provide  sufficient 
requirements  to  prevent  adverse  off-site 
impacts  and  they  are  consistent  with 
Federal  rules. 

50.  ISP  commented  that  the  phrase 
“and  will  not  require  maintenance" 
should  be  substituted  for  "will  require 
infrequent  maintenance"  in  proposed 
rules  1816.43(b)(4)  and  1817.43(b)(4). 
Resubmitted  rules  1816.43(b)(4)  and 
1817.43(b)(4)  have  deleted  the  phrase 
“will  require  infrequent  maintenance" 
and  require  that  the  longitudinal  profile 
of  the  stream,  the  channel,  and  the 
floodplain  be  designed  and  constructed 
to  remain  stable.  OSMRE  finds  these 
changes  to  be  consistent  with  the 
Federal  rules. 

51.  ISP  commented  that  proposed  and 
resubmitted  rules  1816.46(b)(7)  and 
1817.46(b)(8)  should  be  deleted  because 
they  have  no  Federal  counterpart  and 
the  proposed  use  of  sediment  ponds  as 
an  alternate  post-mining  land  use 
violates  the  letter  and  intent  of  the 
Federal  and  State  Acts  and  does  not 
make  good  sense  as  a  method  for 
preventing  soil  erosion.  OSMRE  notes. 


however,  that  retention  of  sediment 
ponds  can  serve  to  enhance  the  post¬ 
mining  environment  by  helping  to 
prevent  the  contribution  of  additional 
suspended  solid?  to  receiving  streams 
and  by  providing  habitat  for  fish  and 
wildlife  adjacent  to  and  in  agricultural 
areas.  OSMRE  finds  Sections 
1816.46(b)(7)  and  1817.46(b)(8)  to  be 
policy  statements  on  retention  of 
sediment  ponds  as  permanent 
impoundments.  As  such,  they  are  not 
inconsistent  with  the  Federal  rules. 

52.  ISP  commented  that  the  proposal 
to  add  a  subsection  to  Section  1816.43(c) 
to  exempt  drainage  ditches  for  pit 
pumpage,  localized  precipitation  runoff, 
etc.  cannot  be  adopted.  The  subsection 
was  deleted  and  resubmitted  Section 
1816.43(c)  contains  no  such  exemption. 

53.  ISP  commented  that  proposed 
Section  1818.46(h)  has  no  Federal 
counterpart  and  should  be  deleted. 
Proposed  section  1816.46(h)  has  been 
deleted  from  resubmitted  Section 
1816.46. 

54.  ISP  commented  that  the  phrase 
“not  meeting  the  size  or  other  qualifying 
criteria  of  30  CFR  77.216(a)”  should  be 
deleted  from  proposed  rules 
1816.49(b)(9)  and  (c)(2)  and  1817.49(b)(9) 
and  (c)(2)".  Inclusion  of  this  phrase  in 
the  proposed  and  resubmitted  Illinois 
regulations  provides  that  permanent 
impoundments  meeting  the  size  criteria 
of  30  CFR  77.216(a)  must  meet  spillway 
standards  specified  in  the  MSHA 
regulations.  Since  the  MSHA  standards 
are  not  as  specific  as  these  required 
under  30  CFR  816.49,  Illinois  must  revise 
1816.49  (b)(9)  and  (c)(2)  and  1817.49 
(b)(9)  (c)(2).  See  finding  21(cc)  above. 

55.  ISP  commented  that  the  phrase 
“not  meeting  the  size  or  other  qualifying 
criteria  of  30  CFR  77.216(a)  "should  be 
deleted  from  proposed  rules 
1816.49(c)(2)  and  1817.49(c)(2).  Inclusion 
of  this  phrase  in  Sections  1816.49(c)  and 
1817.49(c)  of  the  resubmitted  rules 
directs  the  applicant's  attention  to  the 
possibility  that  more  stringent  standards 
may  have  to  be  met  than  would 
otherwise  apply.  OSMRE  finds  inclusion 
of  the  subject  phrase  is  not  inconsistent 
with  the  Federal  rules. 

56.  ISP  stated  that  the  following 
language  should  be  deleted  from 
proposed  sections  1816.62(a)  and 
1817.62(a)  governing  pre-blasting 
surveys.  "Such  notification  shall  not  be 
required  for  any  structure  where,  in 
accordance  with  this  section,  a  survey 
has  been  previously  requested  by  the 
present  or  a  previous  resident  or  the 
present  or  a  previous  owner  and  the 
survey  has  been  conducted  by  the 
permittee  and  copies  of  the  survey 
report  have  been  provided  to  the  owner 
or  resident  and  the  Department”. 


Illinois'  resubmitted  regulations 
1816.62(a)  and  1817.62(a)  are  identical  to 
the  Federal  counterparts  at  816.62(a)  and 
817.62(a),  which  do  not  contain  this 
language. 

57.  ISP  commented  that  proposed 
Illinois  regulations  1816.62(b)  and 
1817.62(b)  should  be  changed  so  that 
persons  desiring  pre-blast  surveys  need 
notify  either  the  regulatory  authority  or 
the  operator  and  not  both.  Resubmitted 
regulations  1816.62(b)  and  1817.63(b) 
have  retained  the  requirement  that  both 
the  regulatory  authority  and  the 
operator  be  notified.  This  requirement 
helps  to  assure  that  requested  surveys 
are  conducted  promptly  and  it  is  not 
inconsistent  with  the  Federal  rules. 

58.  ISP  commented  that  the  following 
language  should  be  incorporated  into 
section  1816.64(a)  concerning  blasting 
schedule  limitations.  “The  area  covered, 
timing  and  sequence  of  blasting  as  listed 
in  the  schedule,  if  such  limitations  are 
necessary  and  reasonable  in  order  to 
protect  public  health  and  safety  and 
welfare”.  This  wording  has  been 
included  in  Illinois’  resubmitted 
regulation  1816.64(a). 

59.  ISP  commented  that  Illinois  should 
incorporate  a  time  requirement  for 
mailing  the  blasting  schedule  to  local 
governments  and  public  utilities  in 
proposed  1816.64(c)(2).  The  Federal 
counterpart  at  816.64(b)(2)  imposes  no 
time  requirement  on  mailing  of  the 
blasting  schedules  to  local  governments 
and  public  utilities. 

60.  ISP  commented  that  the 
Department  should  retain  the 
requirement  that  the  blasting  schedule 
in  proposed  1816.64(c)(2)  include 
information  about  people's  right  to  a 
pre-blasting  survey.  Illinois  resubmitted 
the  rule  consistent  with  its  Federal 
counterpart. 

61.  ISP  commented  that  proposed 
regulations  1816.67(b)(1)  and 
1817.67(b)(1)  should  be  changed  to 
require  the  written  waiver  to  be 
submitted  to  the  Department  before 
blasting.  Resubmitted  1816.67(b)(1)  and 
1817.67(b)(1)  have  been  changed  to  be 
consistent  with  Federal  counterparts  30 
CFR  816.67(e)(2)  and  817.87(e)(2). 

62.  ISP  stated  that  rules  1816.67(c)(3) 
and  1817.67(c)(3)  governing  compliance 
with  blasting  limits  should  be  changed 
to  require  that  “the  operator  shall 
conduct  periodic  monitoring  to  assure 
compliance  with  the  limits  in  this 
Section”.  Resubmitted  Illinois  rules 
1816.67(c)(3)  and  1817.67(c)(3)  state  that 
the  Department  may  require  an  air  blast 
measurement  of  any  and  all  blasts,  and 
may  specify  the  location  of  such 
measurements.  OSMRE  finds  this 
requirement  allows  for  proper  air  blast 
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monitoring  if  it  should  become 
necessary.  The  same  flexibility  is  not 
necessary  with  regard  to  changes  in 
ground  vibration  monitoring  from  those 
specified  in  the  permit  application.  The 
rules  are  consistent  with  Federal  rules. 

63.  ISP  commented  that  proposed 
regulations  1816.67(e)  and  1817.67(e) 
should  be  rewritten  to  include  the 
requirement  that  “Particle  velocity  shall 
be  recorded  in  three  mutually 
perpendicular  directions.  The  maximum 
allowable  peak  particle  velocity  shall 
apply  to  each  of  the  three 
measurements."  By  cross-referencing 
1816.67(h)  and  1 817.67(h),  resubmitted 
Illinois  regulations  1816.67(e)  and 
1817.67(e)  include  this  requirement  and 
are  consistent  with  Federal  rules. 

64.  ISP  commented  that  proposed 
regulations  1816.68(a)(3)  and 
1817.68(a)(3)  should  be  changed  to 
require  the  name,  signature,  and 
certification  number  of  the  blaster 
conducting  the  blast.  Resubmitted 
regulations  1816.68(a)(3)  and 
1817.68(a)(3)  are  identical  to  Federal 
counterparts  816.68(c)  and  817.68(c). 

65.  ISP  commented  that  proposed 
regulations  1816.68(a)  and  1817.68(a) 
concerning  blasting  records  should 
include  the  items  found  at  30  CFR 
816.68(e),  weather  conditions,  and 
816.68fn),  mats  or  other  protection  nsed. 
Resubmitted  regulations  1816.68(a)  and 
1817.68(a)  require  the  inclusion  of  wind 
velocity  and  direction  in  blasting 
records.  OSMRF,  finds  the  resulmiitted 
Illinois  regula  tions  sufficient  to 
determine  compliance  with  the 
performance  standards  which  Illinois 
blasters  must  meet.  Therefore,  the 
regulations  as  resubmitted  are  not 
inconsistent  with  Federal  regulations. 

66.  ISP  commented  that  proposed 
regulations  1816.133(a)  and  1817.133(a) 
should  be  changed  to  read:  “AH  affected 
land  shall  be  restored  in  a  timely 
manner  to  a  condition  *  *  V 
Resubmitted  regulations  1816.133(a)  and 
1817.133(a)  state  “all  disturbed  areas 
shall  be  restored  in  timely  manner  to  a 
condition  capable  of  supporting  *  “ 
OSMRF,  finds  the  resubmitted  rules 
consistent  with  the  Federal  regulations. 

67.  ISP  commented  that  there  is  no 
provision  under  the  Federal  Act  and 
rules  for  approving  changes  in  the  pre¬ 
mining  capability  and  potential  uses  of 
land,  except  as  higher  or  'better  uses 
under  the  alternative  post-mining  land 
provisions.  If  the  proposed  alternative  is 
not  a  higher  or  better  use,  it  cannot  be 
approved.  ISP  therefore  recommended 
that  the  proposed  phrase  allowing 
changes  in  the  total  acreage  from  one 
land  use  to  another  be  deleted. 

30  CFR  816.133(a)  dearly  allows 
premining  to  postmining  land  use 


changes,  but  specifies  that  premining 
capability  must  be  restored  or  made 
higher  or  better.  Illinois  resubmitted 
1816.333  which  dearly  requires  ah 
disturbed  areas  to  be  restored  to  a 
condition  capable  of  supporting  the  uses 
which  they  were  capable  of  supporting 
prior  to  any  mining  or  higher  or  better 
uses.  Thus,  resubmitted  1616.133  is 
consistent  with  30  CFR  616.133. 

68.  ISP  commented  that  proposed 
regulations  1816.133  and  1817.133, 
concerning  variances  from  approximate 
original  contour,  should  be  changed  to 
add  the  language  found  at  30  CFR 
816.133(d).  The  Federal  requirement  at 
30  CFR  816.133(d)  has  been  remanded  in 
In  Re  ill),  a  a  pm.  and  the  requested 
changes  are  not  necessary. 

68.  ISP  commented  that  proposed 
regulation  1817.22(c)(2),  concerning 
topsoil  storage,  should  be  modified  by 
adding  “and"  at  the  end  of  (c)(2)(c).  This 
change  was  adopted  in  resubmitted 
regulation  1817.22(c)(2)(c). 

70.  ISP  commented  that  proposed 
regulation  1817.22(e)  should  be  modified 
by  adding  1817.117  to  the  list  of 
revegetation  requirements  with  which 
the  covered  activity  must  comply. 
Omission  of  Section  1817.117  was  a 
typographical  error.  Illinois  resubmitted 
1817.22(e)  to  include  1817  117  in  the  list 
of  revegetation  requirements  with  which 
subsoil  segregation  must  comply. 

71.  ISP  stated  that  Illinois  must  define 
the  term  “underground  mining  and 
reclamation  activities"  used  in 
establishing  the  scope  of  proposed 
regulation  1817.41(a).  "Underground 
mining  activities”  and  “reclamation"  are 
defined  in  Section  1761.5  and  carry  the 
same  meaning  when  used  in  1817.41(a). 
Definition  of  these  terms  in  1817.41(a) 
would  be  redundant. 

72.  ISP  commented  that  additional 
wording  concerning  groundwater 
protection  should  be  added  to  proposed 
regulation  1817.41(b).  OSMRF  has 
removed  30  CFR  817.41(b)(2);  therefore, 
the  requested  change  in  wording  is  not 
mcessary  for  the  Illinois  regulation  to 
be  no  less  effecti  ve  than  the  Federal 
counterpart. 

73.  ISP  commented  that  proposed 
regulation  1817.64  should  be  changed  to 
read  the  same  as  section  1816.64 
concerning  surface  blasting.  Illinois 
resubmitted  regulation  1817.64  to  be 
consistent  with  the  Federal  rule. 

74.  ISP  commented  that  proposed 
regulation  1817.71(0(1)  should  have  the 
following  wording  added:  “the  report 
shall  include  appearances  of  instability, 
structural  weakness  and  other 
hazardous  conditions".  Resubmitted 
1817.71(j)(l)  includes  this  language  and 
OSMRE  finds  the  regulation  consistent 
with  the  Federal  rule. 


75.  ISP  sub  ;tted  multiple  comments 
supporting  mouTication  to  the  State's 
proposed  1817.122(c)  governing  the 
operator'*  responsibilities  for  correction 
of  damages  to  structures  and  the  land 
surface  by  planned  subsidence.  ISP 
strongly  recommended  that  operators  be 
required  to  submit  written  agreements 
with  affected  landowners  prior  to 
causing  subsidence.  The  Federal 
regulations  at  30  CFR  817.122  do  not 
require  such  agreements.  OSMRE  finds 
the  State’s  provisions  at  187.122  for 
correction  of  material  damage  caused  by 
subsidence  to  be  consistent  with  the 
Federal  regulations. 

76.  ISP  commented  that  requirements 
for  public  notice  contained  in  proposed 
1817.122  governing  subsidence  control 
should  be  changed  to  specify  more 
clearly  the  exact  time  that  undermining 
is  to  occur  and  to  specify  the  type  of 
undermining  that  is  planned. 

Resubmitted  1817.122  has  been  modified 
to  require  the  notice  to  specify  the  type 
of  mining  to  be  employed.  Illinois 
resubmitted  1817.122  consistent  with  30 
CFR  817.122  and  no  further  specificity  is 
necessary. 

77.  ISP  submitted  multiple  comments 
suggesting  modifications  to  changes 
proposed  by  Illinois  to  Part  1823,  which 
established  performance  standards  for 
operations  on  prime  farmland.  The 
regulations  resubmitted  by  Illinois  on 
May  22, 1987,  no  longer  propose  any 
change  to  Illinois'  existing  Part  1823. 
Therefore,  existing  Part  1823  is  not 
subject  to  this  rulemaking.  OSMRE  did 
approve  certain  amendments  to  Part 
1823  on  December  10. 1686  (51  FR  44454). 

78.  ISP  stated  that  the  wording  of 
proposed  regulation  1825.14(a)  governing 
soil  replacement  on  high  capability 
lands  should  be  changed.  There  is  no 
Federal  counterpart  of  Illinois’  Part  1825 
covering  high  capability  lands.  OSMRE 
finds  the  regulation  is  not  inconsistent 
with  the  Federal  Act  or  regulations. 

70.  ISP  stated  that  the  Department 
must  substitute  “coal  processing  plants" 
for  "coal  preparation  plants"  in  Section 
1827.  Illinois  has  defined  "coal 
preparation  plant”  in  Section  1701.5; 
therefore  this  change  is  unnecessary. 
The  revised  Illinois  definition  is 
consistent  with  the  Federal  definition. 

80.  ISP  stated  that  proposed  Sections 
1827.1  and  1827.11  must  be  rewritten  to 
specify  that  they  apply  to  all  activities 
included  in  the  definition,  regardless  of 
whether  all  of  the  activities  or  facilities 
included  in  the  definition  are  located  or 
conducted  on  that  site.  The 
Department's  regulations  include  the 
same  jurisdictional  reach  as  their 
counterpart  Federal  regulations  and  are 
therefore  consistent 
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81.  ISP  stated  that  proposed  regulation 
1840.11(a)  should  be  amended  to  include 
language  requiring  the  Department  to 
conduct  partial  inspections  of  inactive 
surface  coal  mining  and  reclamation 
operations.  The  Department  changed 
section  1840.11(a)  by  adding  the 
following  language  to  the  end  of  the  first 
sentence,  “and  shall  conduct  partial 
inspections  of  each  inactive  surface  coal 
mining  and  reclamation  operation  under 
its  jurisdiction  to  ensure  enforcement  of 
the  approved  State  program”.  The 
regulations,  as  amended,  make  the 
Department's  provisions  consistent  with 
30  CFR  843.11(a). 

82.  ISP  stated  that  Illinois  does  not 
define  "inactive  surface  coal  mining  and 
reclamation  operations”  and  should 
adopt  a  counterpart  to  30  CFR  840.11(f). 
The  Department  has  adopted  a 
subsection  (f)  to  mirror  the  Federal 
counterpart  at  30  CFR  840.11(f).  Section 
1840.11,  as  amended,  is  consistent  with 
30  CFR  840.11(f). 

83.  ISP  stated  that  phrase  “carried  out 
during  the  enforcement  of  a  State 
program”  should  be  deleted  from 
proposed  rule  1843.12(a)(1).  The 
resubmitted  Illinois  rule  has  deleted  the 
particulars  pertaining  to  the  Federal  role 
since  the  State  lacks  jurisdiction  over 
Federal  oversight  enforcement  activities. 

84.  ISP  stated  that  the  regulation 
1843.13(a)(4)(A)(i)  should  be  amended 
by  replacing  “enforcement  of  a  State” 
with  the  phrase  “the  permanent 
regulatory”  in  order  to  enhance  clarity. 
The  State  adopted  this  recommendation 
and  section  1843.13(a)(4)(A)(i)  was 
amended  by  replacing  the  words 
“enforcement  of  a  State”  with  “the 
permanent  regulatory”.  This  is 
consistent  with  the  Federal  regulations. 

85.  ISP  proposed  that  the  following 
should  be  added  to  1843.13(f):  “(6)  any 
party  which  intervenes  in  the 
proceeding  must  be  informed  of  the 
date,  time  and  place  of  the  pre-hearing 
conference.  Any  party  which  intervenes 
must  agree  to  any  settlement  in  order  for 
such  a  settlement  to  revoke  a  Show 
Cause  Order.” 

ISP  stated  it  is  concerned  that  a 
settlement  of  a  Show  Cause  Order  may 
be  reached  without  the  participation  and 
agreement  of  any  intervenors. 

As  set  forth  in  the  administrative 
record,  “an  entity  allowed  to  intervene 
would  receive  notice  of  the  pre-hearing 
conference.  If  the  intervenor  desired  to 
participate  in  the  proceeding  as  a  full 
party,  assuming  intervention  was 
granted,  its  participation  in  the 
settlement  process  would  occur  as  a 
matter  of  course.”  OSMRE  finds  this 
response  to  be  appropriate  and  the 
Illinois  rules  no  less  effective  than  the 
federal  rules. 


86.  ISP  stated  that  proposed  1843.17 
should  be  retained  since  its  repeal 
would  eliminate  any  requirement  in  the 
State  program  for  operators  to  exhaust 
administrative  remedies  prior  to  seeking 
relief  in  State  court. 

Resubmitted  section  1843.17  retains 
this  requirement,  which  insures  that  the 
Illinois  rule  remains  consistent  with  the 
Federal  regulations. 

87.  ISP  proposed  that  section 
1845.13(b)(4)(B)  be  changed  and  that  the 
language  in  brackets  be  deleted  and 
replaced  by  the  language  in  parentheses 
as  follows:  If  the  person  to  whom  the 
notice  or  order  [abates]  (was  issued 
takes  extraordinary  measures  to  abate) 
the  violation  in  the  shortest  possible 
time  and  that  abatement  was  achieved 
before  the  time  set  for  abatement,  up  to 
[five  hundred  dollars  ($500)]  (two 
hundred  dollars  ($200))  shall  be 
subtracted  from  the  proposed  penalty 
amount. 

The  Department  is  not  required  to 
model  its  “good  faith”  regulations  after 
the  Federal  counterpart.  The 
Department  is,  however,  required  to 
insure  that  an  operator’s  good  faith  is 
determined  pursuant  to  Section  518(a)  of 
SMCRA.  OSMRE  finds  that  an 
operator’s  good  faith  under  the  Illinois 
regulation  will  be  determined  in 
accordance  with  Section  518(a)  of 
SMCRA.  No  changes  have  been  made. 

88.  ISP  commented  that  the  initially 
proposed  1700.15  appeared  to  be  deleted 
from  the  resubmitted  Illinois  regulations 
and  requested  that  it  be  reinstated.  The 
lack  of  1700.15  in  the  Illinois  resubmittal 
means  existing  1700.15  remains 
unamended  and  in  effect. 

89.  ISP  commented  that  the  Illinois 
definition  of  “affected  area”  fails  to 
make  clear  that  the  area  above 
underground  workings  is  included  in  this 
definition.  The  Illinois  definition  of 
affected  area  need  not  reference  the 
area  over  the  underground  workings 
because  of  the  shadow  area  concept. 

The  performance  standards  at  1817.121 
establish  standards  governing  the  repair 
and  correction  of  damage  to  land  and 
structures  in  the  shadow  area  caused  by 
subsidence  which  is  consistent  with  the 
federal  counterparts. 

90.  ISP  requested  that  the  shadow 
area  or  area  over  underground  workings 
be  included  in  the  permit  area.  OSMRE 
has  previously  determined  that  the 
definition  of  permit  area  does  not 
include  surface  areas  above 
underground  workings,  which  in  Illinois 
is  defined  as  the  shadow  area.  The 
Illinois  definition  of  permit  area  is 
therefore  consistent  with  the  Federal 
rules. 

91.  ISP  commented  that  the  Illinois 
definition  of  reclamation  should  not 


exclude  subsidence  control  measures 
conducted  in  the  shadow  area  to  restore 
damaged  land  to  pre-mining  capability. 
Although  there  is  a  potential  for 
subsidence-related  damage  in  areas 
overlying  the  underground  workings, 
there  is  no  reclamation  work  required 
pursuant  to  1816.22  and  1816.100  through 
1816.116  (topsoiling,  backfilling  and 
grading  and  revegetation).  Instead, 
consistent  with  the  Federal  regulations, 
1817.121  requires  repair  and  or 
correction  of  subsidence-related 
damages  occurring  in  the  shadow  area. 

92.  ISP  recommended  that  the  current 
Illinois  regulation  1762.12,  additional 
criteria  for  lands  unsuitable,  be 
reinstated.  The  Federal  counterpart  30 
CFR  762.12  is  a  permissive  regulation 
which  provides  that  States  may  adopt 
additional  criteria.  Based  upon  the 
Federal  rule,  there  is  no  need  for  Illinois 
to  include  this  regulation  in  its  program. 

93.  ISP  commented  that  the  proposed 
and  resubmitted  Illinois  regulation 
1764.15  fails  to  include  the  opportunity 
for  public  comment  or  a  public  hearing 
on  the  completeness  of  a  lands 
unsuitable  petition.  The  Federal  rule  at 
30  CFR  764.15(b)(2)  specifying  that  a 
regulatory  authority  may  provide  for 
such  public  participation  in  the 
completeness  of  a  petition  has  been 
removed  (52  FR  49322,  December  30, 
1987).  Therefore,  the  comment  is  moot. 

94.  ISP  commented  that  the 
requirement  in  resubmitted  1773.13(b)(1) 
that  any  person  claiming  to  have  an 
interest  which  is  or  may  be  adversely 
affected  by  a  permit  decision  must 
identify  the  interest  and  how  the 
decision  will  affect  the  interest  should 
be  deleted.  OSMRE  finds  that  this 
requirement  is  a  reasonable  addition  to 
expedite  the  processing  of  comments 
and/or  objections  to  permit 
applications.  ISP  further  requested  that, 
if  OSMRE  approved  the  rule  as 
resubmitted,  the  Office  answer  several 
questions  concerning  how  Illinois  would 
respond  to  several  different  types  of 
information  submitted  under  this  rule. 
OSMRE  cannot  predict  what  action 
Illinois  might  take  on  information 
submitted  and  therefore  cannot  respond 
to  this  request.  The  resubmitted  Illinois 
regulation  1773.13(b)(1)  is  consistent 
with  30  CFR  773.13(b)(2),  which 
explicitly  establishes  the  “adversely 
affected  interest”  requirement  for 
objections. 

95.  ISP  also  stated  its  concern  about 
resubmitted  Illinois  regulation 
1773.13(c),  which  requires  a  person 
requesting  an  informal  conference  to 
identify  his  interest  and  how  the  interest 
would  be  impacted  by  a  permit  decision. 
This  regulation  is  not  inconsistent  with 
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the  Federal  counterpart  which 
establishes  the  “adversely  affected 
interest"  requirement 

96.  ISP  commented  the  resubmitted 
Illinois  regulation  1773.14(a).  which 
requires  that  persons  requesting  public 
hearings  identify  their  interest  and  how 
this  interest  would  be  impacted  by  a 
permit  decision  should  be  deleted.  As 
with  resubmitted  Illinois  regulations 
1773.13(b)(1)  and  1773.13(c).  OSMRE 
believes  the  requirement  is  a  reasonable 
addition  which  will  expedite  the 
processing  of  hearing  requests  and  is 
consistent  with  the  Federal  regulations. 

97.  ISP  requested  that  any  change  in 
direction  or  location  of  underground 
mining  in  an  already  approved  shadow 
area  not  be  considered  an  insignificant 
revision  as  proposed  in  resubmitted 
Illinois  rule  1774.13(b)(2)(C).  Federal 
regulations  provide  that  the  regulatory 
authority  shall  establish  guidelines 
which  define  the  scale  or  extent  or 
revisions  which  shall  be  considered 
significant  revisions.  The  resubmitted 
Illinois  regulation  which  addresses 
underground  mining  direction  and 
location  was  approved  by  OSMRE  in  the 
original  approval  of  the  State  program 
and  remains  consistent  with  current 
Federal  regulations. 

98.  ISP  commented  that  extensions  to 
shadow  areas  should  not  be  considered 
insignificant  permit  revisions  as 
proposed  under  Illinois  resubmitted  rule 
1774.13(d).  The  Illinois  regulation 
provides  that  only  extensions  to  the 
shadow  area  which  meet  the 
requirements  of  an  incidental  boundary 
revision  will  be  considered  as 
insignificant.  OSMRE  finds  the  rule 
consistent  with  the  Federal  regulation. 

99.  ISP  suggested  that  resubmitted 
Illinois  regulation  1775.11(e)(4),  which 
provides  that  an  operator  shall  be 
allowed  to  continue  operation  under  an 
existing  permit  while  a  permit  decision 
appeal  is  pending,  be  changed  to  "may 
be  allowed”  as  provided  in  the  Federal 
regulation.  The  permissive  language  of 
the  Federal  rule  allows  Illinois  to 
exercise  this  option,  provided  the 
operator  has  a  valid  permit.  This  is 
consistent  with  30  CFR  775.11(b)(2)(iv). 

100.  ISP  requested  that  resubmitted 
Illinois  regulation  1778.15(a)  be  revised 
to  require  a  notarized  copy  of  the  right- 
of-entry  document  rather  than  a 
description  of  the  document  as  required 
by  30  CFR  778.15(a).  The  Illinois  rule  as 
proposed  requires  the  same  information 
as  the  Federal  rule  and  therefore  is 
consistent. 

In  addition,  ISP  suggested  tha  t  the 
language  in  this  rule  be  amended  to 
require  right-of-entry  information  for 
surface  areas  over  underground  mine 
workings  when  planned  subsidence 


techniques  are  to  be  used.  The  Federal 
counterpart,  30  CFR  778.15(a).  does  not 
require  right-of-entry  information  for 
areas  above  underground  mining  areas. 
Therefore,  the  Illinois  regulation  is 
consistent  with  the  Federal  rule. 

101.  ISP  commented  that  resubmitted 
Illinois  regulation  1779.20(c)  fails  to 
include  Federal  fish  and  wildlife 
management,  conservation  or  land 
management  agencies  as  agencies  which 
will  be  consulted  on  fish  and  wildlife 
resource  information.  The  approved 
Illinois  program  assigns  this 
consultation  responsibility  to  the  Illinois 
Department  of  Conservation  through  an 
approved  interagency  agreement. 

102.  ISP  requested  that  Indian  burial 
grounds  and  other  lands  where  bodies 
are  interred  be  added  to  Tesubmitted 
Illinois  regulations  1779.24(j).  The 
Illinois  rule  requires  that  each  public  or 
private  cemetery  be  shown  on  maps 
submitted  with  an  application.  The 
Illinois  definition  of  cemetery  includes 
any  area  where  human  bodies  are 
interred.  This  would  include  Indian 
burial  grounds  or  other  areas  where 
human  bodies  are  interred.  OSMRE 
finds  the  Illinois  rule  consistent  with  the 
Federal  regulation. 

103.  ISP  commented  that  resubmitted 
Illinois  regulation  1780.23(a)(3)  fails  to 
include  the  Federal  language  requiring 
submission  of  all  materials  needed  for 
approval  of  the  alternative  land  use. 
Resubmitted  Illinois  regulation 
1780.23(a)(3)  states  that,  where  a  land 
use  different  from  the  premining  land 
use  is  proposed,  alternative  post-mining 
land  uses  may  be  approved  by  the 
Department  after  consideration  of  the 
relationship  of  the  intended  uses  to 
existing  land  use  policies  and  plans  and 
the  comments  of  any  owner  of  the 
surface  and  the  land  management 
agency  having  jurisdiction  over  the  land. 
This  requirement  coupled  with 
requirements  in  Illinois  1816.133  that 
also  govern  postmining  land  use  are 
consistent  with  the  Federal  regulations 
governing  postmining  land  use 
determinations. 

104.  ISP  commented  that  resubmitted 
Illinois  regulation  1784.13(b)(4)  fails  to 
include  the  provision  in  30  CFR 
784.13(b)(4)  that  allows  the  regulatory 
authority  to  require  additional 
information  relating  to  a  request  for  a 
topsoil  substitute  material.  Since  the 
Federal  provision  is  discretionary, 
Illinois  is  not  required  to  incorporate  it 
in  its  regulations;  however,  OSMRE 
interprets  this  omission  as  meaning  that 
Illinois  has  general  authority  to  request 
additional  information  where  needed. 

105.  ISP  recommended  that  the  current 
Illinois  regulation  1784.14(a)  be 
reinstated.  The  resubmitted  1784.14 


requires  all  information  necessary  to 
insure  the  protection  of  groundwater  as 
required  by  the  Federal  regulations. 

106.  ISP  recommended  that  proposed 
rules  1800.13(b)  (3)  and  (4)  be  deleted. 
These  rules  were  not  included  in  the 
resubmitted  Illinois  regulations. 

107.  ISP  expanded  its  comments  on 
the  proposed  Illinois  regulation  1800.15 
when  commenting  on  the  resubmitted 
1800.15.  The  original  comments  and  the 
expansion  of  these  comments  addressed 
ISP’s  belief  that  bonds  should  be 
adjusted  to  reflect  possible  subsidence 
damage.  Areas  subject  to  subsidence, 
unless  they  are  within  a  permit  area,  are 
not  required  to  be  bonded.  Therefore,  a 
bond  adjustment  requirement  is  not 
necessary  to  be  consistent  with  the 
Federal  regulations. 

108.  ISP  commented  that  resubmitted 
1815.15(d)  should  be  revised  to  require 
topsoil  to  be  removed,  stored  and 
redistributed  on  areas  disturbed  by  coal 
exploration  activities  as  necessary  to 
assure  successful  revegetation.  30  CFR 
815.15(d)  requires  topsoil  to  be  removed, 
stored  and  redistributed  as  necessary  to 
assure  successful  revegetation  or  as 
required  by  the  regulatory  authority. 
Illinois  rule  1815.15(d)  specifies  removal 
unless  the  operator  can  demonstrate 
that  topsoil  will  not  be  affected  by 
excessive  erosion,  compaction  and 
contamination.  It  also  lists  what  must  be 
shown  as  required  in  30  CFR  815.15(d) 
and  is  therefore  consistent  with  the 
Federal  rule. 

109.  ISP  supported  resubmitted  Illinois 
regulations  1816.22(b)(2)  and 
1817.22(b)(2),  which  provide  guidance  on 
how  decisions  will  be  made  as  to 
whether  a  request  for  a  topsoil 
substitution  is  an  insignificant  or 
significant  revision.  ISP  did  object  to  the 
portion  of  the  rule  which  automatically 
exempted  non-prime  farmland  soils.  As 
provided  in  30  CFR  774.13(b)(2),  the 
regulatory  authority  shall  establish 
guidelines  defining  significant  and 
insignificant  revisions.  The  resubmitted 
Illinois  regulations  at  1816.22(b)(2)  and 
1817.22(b)(2)  have  established  those 
guidelines  in  conformance  with  the 
Federal  rules. 

110.  ISP  commented  that  proposed 
Illinois  regulation  1816.46(g)  should  be 
included  in  the  resubmitted  regulations. 
OMSRE  notes  that  the  inspection 
requirements  contained  in  proposed 
1816.46(g)  appear  in  resubmitted  Illinois 
regulation  1816.49(a)(10).  Therefore, 
Illinois  regulations  1816.46  and 
1816.49(a)  are  consistent  with  the 
Federal  regulations. 

111.  ISP  recommended  that  proposed 
Illinois  regulation  1816.49(a)(9),  which 
addressed  highwalls  below  water  lines 
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in  impoundments,  be  included  only  for 
the  limited  purposes  of  impoundments 
on  previously  mined  areas.  The 
resubmitted  regulations  no  longer 
contain  the  provision. 

112.  ISP  requested  that  proposed 
Illinois  regulation  1816.49(b)(7)(c)  be 
reinstated.  Resubmitted  1816.49(a)(7) 
requires  that  perimeter  slopes  be 
revegetated  and  current  regulation 
1816.116  requires  successful 
revegetation  prior  to  bond  release. 

These  regulations  will  insure  that 
perimeter  slopes  will  be  properly 
vegetated  and  are  thus  no  less  effective 
than  the  Federal  counterpart. 

113.  ISP  commented  that,  because 
resubmitted  Illinois  regulations 
1816.49(b)(9)  and  1817.49(b)(9)  contain 
the  qualifying  phrase  “not  meeting  the 
size  or  other  criteria  of  30  CFR 
77.216(a),"  that  certain  impoundments 
will  not  meet  required  standards. 
Resubmitted  Illinois  regulations 
1816.49(a)(1)  and  1817.49(a)(1)  require 
that  those  impoundments  which  do  meet 
the  size  requirements  of  30  CFR 
77.216(a)  utilize  the  standards  in  30  CFR 
77.216  which  imposes  a  more  general 
spillway  design  requirement  than  does 
30  CFR  816.49(b)(7).  Therefore,  Illinois 
must  revise  1816.49(b)(9)  and  (c)(2)  and 
1817.49(b)(9)  and  (c)(2)  to  cover  all 
impoundments  consistent  with  30  CFR 
816.49  and  817.49.  See  finding  22(cc). 

114.  ISP  identified  a  typographical 
error  in  resubmitted  1816.67(e)  and 
1817.67(e)  in  which  a  qualifying  “or" 
was  omitted.  Illinois  has  been  notified  of 
this  omission  and  will  correct  the  error. 
OSMRE  is  interpreting  these  rules  to 
include  the  omitted  language  and  thus 
finds  the  Illinois  rule,  as  interpreted  in 
this  approval,  no  less  effective  than  the 
Federal  counterpart. 

115.  ISP  identified  an  error  in 
resubmitted  Illinois  regulations 
1816.83(a)(3)  and  1817.83(a)(3)  which 
incorrectly  referenced  1816.73(1}(2).  The 
correct  references  are  1816.71(k)(l)(2) 
and  1817.71(k)(l)(2).  The  State  has  been 
notified  of  this  error  and  will  correct  the 
references. 

116.  ISP  commented  that  resubmitted 
Illinois  regulation  1816.106(a)(1)  would 
require  permitting  of  reasonably 
available  spoil  from  the  previous  mining 
operations  only  in  the  context  of  30  CFR 
816.106(a)(1),  which  makes  it  clear  that 
all  reasonably  available  spoil  in  the 
immediate  vicinity  should  be  included  in 
the  permit  area.  Resubmitted  Illinois 
regulations  require  that  all  affected 
areas  be  permitted.  Any  spoil  area  to  be 
utilized  falls  under  the  definition  of 
affected  area  and  would  therefore  be 
permitted  under  Illinois  regulations. 

117.  ISP  recommended  that 
resubmitted  Illinois  regulation  1817.71(k) 


be  revised  to  include  language  which 
makes  it  clear  that  coal  processing 
waste  cannot  be  disposed  of  in  head  of 
hollow  or  valley  fills.  The  Illinois 
regulation  is  the  same  as  30  CFR 
817.71(i),  both  of  which  allow  disposal  of 
coal  mine  waste  in  excess  spoil  fills 
under  certain  specified  conditions. 

118.  ISP  commented  that  the  shadow 
area  should  be  added  to  1817.97(b)  as  an 
area  from  which  an  operator  would  be 
required  to  report  any  threatened  or 
endangered  species.  The  Federal 
regulations  do  not  require  such 
notification  beyond  the  permit  area. 
Therefore,  the  Illinois  regulation  is 
consistent  with  the  Federal  rules. 

119.  ISP  objected  to  the  inclusion  of 
Soil  Conservation  Service  soil 
compaction  standards,  which  are  only  in 
the  proposed  stage  of  rulemaking,  in 
resubmitted  regulation  1825.14(e),  which 
addresses  high  capability  lands.  Section 
1825  is  an  Illinois  regulation  with  no 
Federal  counterpart.  Therefore,  Illinois 
may  adopt  any  standard  which  does  not 
conflict  with  a  Federal  regulation. 

120.  ISP  commented  that  resubmitted 
Illinois  regulation  1840.14(c)(2)  restricts 
the  mailing  of  records  free  of  charge  to  a 
requester  to  documents  ten  pages  or  less 
in  length. 

The  Federal  rule  at  30  CFR  840.14(c) 
specifies  that  the  regulatory  authority 
may  comply  with  the  availability  of 
records  requirement  by  either  making 
such  records  available  for  inspection  at 
a  Federal,  State  or  local  government 
office  in  the  county  in  which  the  mine  is 
located  or  by  supplying  them  to  the 
requester  by  mail.  Illinois  complies  with 
the  first  option  by  filing  copies  of 
records  in  the  county  courthouse. 
Therefore,  if  Illinois  also  wishes  to 
supply  copies  by  mail,  it  may  do  so 
under  whatever  conditions  it  wishes  to 
establish. 

121.  ISP  commented  that  resubmitted 
regulation  1843.12(a)  would  allow  State 
inspectors  to  visit  mine  sites  and  not 
issue  a  violation  on  the  grounds  that  the 
inspection  was  being  conducted  for 
purposes  other  than  enforcement  of  the 
State  program.  As  proposed  and 
resubmitted,  this  rule  has  been  revised 
to  delete  language  in  the  existing 
program  pertaining  only  to  Federal 
oversight  inspections;  therefore,  the 
Director  finds  ISP’s  allegation  to  be 
unfounded.  The  amended  rule  contains 
enforcement  provisions  consistent  with 
those  of  30  CFR  843.12. 

122.  Old  Ben  Coal  Company  (“Old 
Ben”)  provided  extensive  legal 
arguments  objecting  to  resubmitted 
Illinois  regulation  1817.121(c)(2),  which 
provides  for  the  repair  of  and/or 
compensation  for  subsidence  damage  to 
structures.  In  response,  the  Director 


notes  that  30  CFR  817.121(c)  requires 
that  subsidence  damage  to  structures  be 
covered  to  the  extent  required  under 
State  law.  Illinois  has  determined  that 
structures  are  protected  in  Illinois  and 
resubmitted  Illinois  regulation 
1817.121(c)(2)  reflects  this  determination. 
This  requirement  is  consistent  with  the 
Federal  regulations. 

123.  Old  Ben  commented  that 
resubmitted  regulation  1817.122, 
providing  for  a  six-month  subsidence 
notice  would  require  information  not 
required  by  Federal  law  or  regulation. 
The  Illinois  regulation  includes  all  of  the 
information  required  by  Federal 
regulations  and  is  therefore  consistent 
with  these  regulations. 

124.  Old  Ben  objected  to  the  inclusion 
of  “surface  and  underground  agricultural 
drainage  systems”  to  the  introductory 
paragraph  of  resubmitted  Illinois 
regulation  1784.20.  The  introductory 
paragraph  of  1784.20  contains  all  of  the 
information  required  by  the  Federal 
regulations  and  is  therefore  consistent 
with  the  Federal  rules. 

125.  Old  Ben  recommended  that 
resubmitted  Illinois  regulation  1784.20(f) 
be  revised  to  include  the  phrase  “to  the 
extent  required  under  State  law”. 
Because  Illinois  law  provides  for  the 
protection  of  structures,  this  phrase, 
which  is  included  in  the  Federal  rule,  is 
not  needed. 

126.  Old  Ben  requested  that  the 
second  sentence  in  resubmitted  Illinois 
regulation  1817.22(a)(1)  be  deleted.  It 
was  Old  Ben’s  opinion  that  this 
provision  would  require  an  operator  to 
upgrade  topsoil  quality.  The  Illinois 
regulation  is  the  same  as  30  CFR 
817.22(a)(ii)  and  is  consistent  with  the 
Federal  rule. 

127.  Old  Ben  commented  that  the 
language  “*  *  *  and  the  resulting  soil 
medium  is  the  best  available  in  the  area 
to  support  vegetation”  contained  in 
resubmitted  Illinois  regulation 
1817.22(b)(1)  is  superfluous.  This 
language  is  the  same  as  the  Federal 
regulation  at  30  CFR  817.22(b). 

128.  Old  Ben  recommended  that 
resubmitted  Illinois  regulation 
1817.41(e)(2)  requiring  that  surface  water 
monitoring  data  be  submitted  to  the 
regulatory  authority  be  deleted  in 
deference  to  the  requirement  to  send  the 
same  data  to  the  State  Environmental 
Protection  Agency.  This  Illinois 
requirement  allows  mine  operators  to 
fulfill  the  surface  monitoring 
requirements  of  SMCRA  with  the 
submission  of  NPDES  reports  already 
required  by  other  laws  and  therefore 
reduces  duplication.  The  Illinois 
regulation  is  consistent  with  the  Federal 
regulations. 
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129.  Old  Ben  commented  that  the 
Illinois  definition  of  siltation  structure 
within  resubmitted  regulation 
1817.46(a)(1)  should  be  expanded  to 
include  the  additional  structures 
contained  in  the  1701.5  definition  of 
siltation  structures.  Rule  1817.46(a)(1) 
covers  other  treatment  facilities,  which 
would  include  those  additional 
structures  recommended  by  Old  Ben, 

The  Illinois  regulation  is  consistent  with 
Federal  rules  without  the  suggested 
additional  language. 

130.  Old  Ben  requested  that 
resubmitted  1817.46(c)(2)(B)  be  revised 
to  allow  grass  or  earth  lined  single 
spillways  if  it  can  be  shown  that  the 
spillway  velocity  will  not  contribute  to 
erosion  of  the  spillway.  The  Illinois 
regulation  is  the  same  as  the  Federal 
counterpart  and  is  therefore  acceptable 
as  resubmitted. 

131.  Old  Ben  commented  that 
resubmitted  Illinois  regulations  1817.49 
(b)(7)  and  (b)(8)  are  not  required  by 
Federal  regulations  and  should  be 
deleted.  This  paragraph,  which  provides 
additional  guidance  on  the  design  of 
impoundments,  is  not  inconsistent  with 
the  Federal  regulations  and  therefore  is 
acceptable  as  resubmitted. 

132.  Old  Ben  objected  to  the  inclusion 
in  resubmitted  Illinois  regulation 
1817.71(h)  of  language  making  terracing 
mandatory  once  a  fill  height  exceeds  40 
feet.  30  CFR  817.71(e)(3)  provides  that 
terraces  may  be  constructed  if  required. 
Illinois  has  determined  that  terraces  are 
required  once  the  fill  height  reaches  40 
feet.  This  requirement  is  not  inconsistent 
with  the  Federal  regulations. 

133.  Old  Ben  commented  that 
resubmitted  regulation  1817.100  contains 
the  phrases  “subsidence  control”  and 
“subsidence  control  efforts”  which  are 
not  included  in  the  comparable  Federal 
rule.  The  Federal  rule  at  30  CFR  1817.100 
references  areas  affected  by  surface 
impacts  incident  to  an  underground  coal 
mine  and  requires  the  surface  impacts  of 
underground  mines  to  be  addressed  as 
contemporaneously  as  other  surface 
impacts.  Therefore,  the  Illinois 
regulation  is  consistent  with  the  Federal 
regulation. 

134.  Old  Ben  requested  that  “*  *  * 
except  as  specified  in  section 
1773.11(b)(1)(C)  *  *  *”  be  added  to 
resubmitted  1700.11(c),  which  addresses 
applicability  of  the  Illinois  regulations. 
The  Director  finds  that  there  is  no 
conflict  or  inconsistency  between  the 
dates  contained  in  the  two  cited  State 
rules,  and  that  there  is  no  need  or 
reason  to  adopt  the  suggested  change. 

135.  Old  Ben  commented  that 
resubmitted  Illinois  regulation  1761.11(e) 
goes  beyond  the  Federal  rule  by 
prohibiting  mining  within  300  feet  of 


dwellings  under  construction  or  contract 
at  the  time  of  public  notice.  The  Director 
finds  that  the  Illinois  regulation  is  not 
inconsistent  with  the  Federal  rule  by 
protecting  additional  present  or  planned 
structures. 

136.  Old  Ben  commented  that 
resubmitted  Illinois  regulation  1764.15 
fails  to  include  language  similar  to  that 
of  30  CFR  764.15  allowing  the 
suspension  of  petitions  to  designate 
lands  unsuitable  if  there  is  no  real  or 
foreseeable  potential  for  surface  coal 
mining  operations  in  the  area.  These 
Federal  provisions  were  suspended  by 
the  U.S.  District  Court  in  In  re: 
Permanent  II,  supra  and  removed  on 
December  30, 1987.  Therefore,  there  is 
no  basis  for  inclusion  of  similar 
language  in  the  Illinois  regulation. 

137.  Old  Ben  requested  several 
changes  in  resubmitted  Illinois 
regulation  1764.19  to  remove  the  State’s 
basis  for  conditioning  future  mining 
operations  in  all  or  part  of  an  area 
subject  to  a  lands  unsuitable  petition. 
The  current  Illinois  regulation 
[1764.19(b)]  also  contains  this 
conditioning  clause,  which  was 
determined  to  be  consistent  with  the 
same  Federal  regulations  at  the  time  of 
program  approval.  Therefore,  the  State 
regulation  need  not  be  changed. 

138.  Old  Ben  suggested  that  the 
Illinois  definition  of  “valid  existing 
rights"  contained  within  resubmitted 
regulation  1701.5  be  suspended  until 
such  time  as  OSMRE  responds  to  the 
U.S.  District  Court’s  remand  of  the 
comparable  Federal  definition.  As 
discussed  in  Finding  2(b),  the  Director  is 
deferring  a  decision  on  the  State 
definition. 

139.  Old  Ben  objected  to  resubmitted 
Illinois  regulation  1773.11(b)(1)(C), 
which  requires  that  mining  operations 
under  an  initial  program  permit  comply 
with  62 IAC  Parts  1800  through  1850,  the 
permanent  program  bonding  and 
performance  standards,  on  or  after 
February  1, 1983.  In  response,  the 
Director  notes  that  Section  505(b)  of 
SMCRA  specifies  that  any  State  law  or 
regulation  which  provides  more 
stringent  environmental  controls  and 
regulations  than  the  Federal 
requirements  shall  not  be  construed  as 
being  inconsistent  with  those 
requirements. 

140.  Old  Ben  objected  to  resubmitted 
Illinois  regulation  1774.15,  which 
establishes  a  minimum  of  180  days 
before  expiration  of  a  permit  as  the 
deadline  for  filing  for  renewal.  The 
Federal  rule  at  30  CFR  774.15  provides 
that  the  application  for  renewal  must  be 
submitted  at  least  120  days  prior  to 
expiration.  States  are  free  to  choose  any 


length  of  time  equal  to  or  in  excess  of 
120  days. 

141.  Old  Ben  requested  deletion  of  the 
“shadow  area"  from  resubmitted  Illinois 
regulation  1778.15,  which  defines  the 
area  for  which  right-of-entry  information 
is  required.  The  resubmitted  rule  states 
that  this  information  is  not  required  for 
the  shadow  area  if  the  surface  estate 
will  not  be  disturbed  by  surface 
facilities  and  related  surface  activities. 
The  corresponding  Federal  rule  at  30 
CFR  778.15  requires  right-of-entry 
information  for  the  same  areas  as  the 
Illinois  rule.  Therefore  the  resubmitted 
regulation  is  consistent  with  the  Federal 
rule. 

142.  Old  Ben  objected  to  the  inclusion 
of  the  shadow  area  in  resubmitted 
Illinois  regulation  1783.11.  The  Federal 
counterpart  at  30  CFR  783.11  reference 
adjacent  areas  which  may  be  affected  or 
impacted  by  the  proposed  underground 
mining  activities.  The  shadow  area 
concept  utilized  by  Illinois  describes  the 
surface  area  over  underground  mining 
operations  and  is  consistent  with  the 
Federal  regulation. 

143.  Old  Ben  commented  that 
resubmitted  Illinois  regulation  1783.12 
also  included  the  shadow  area  as  an 
area  for  which  general  environmental 
resources  information  must  be  provided. 
As  stated  in  the  previous  response,  the 
use  by  Illinois  of  the  shadow  area  to 
describe  the  area  above  underground 
mining  operations  is  an  acceptable 
procedure  and  its  use  in  the  various 
informational  requirements  of  the 
program  is  consistent  with  the  Federal 
regulations. 

144.  Old  Ben  further  objected  to 
inclusion  of  the  shadow  area  in 
resubmitted  Illinois  regulations 

1783.22 —  Land  Use  Information  and 

1783.23 —  Maps:  General  Requirements. 
As  stated  in  responses  to  prior  Old  Ben 
comments,  use  of  the  shadow  area  for 
the  purpose  of  further  defining  the  area 
for  which  information  must  be  gathered 
for  a  surface  coal  mining  and 
reclamation  permit  is  consistent  with 
the  Federal  regulations. 

145.  Old  Ben  pointed  out  that 
resubmitted  Illinois  regulation 
1784.14(i){3)  requires  submission  to  the 
regulatory  authority  of  surface  water 
monitoring  reports  required  by  the 
Illinois  Environmental  Protection 
Agency  (IEPA),  but  that  such  reports  are 
not  required  by  the  Federal  analog.  The 
Illinois  regulation  makes  it  clear  that 
NPDES  and  other  monitoring  reports 
required  by  IEPA  are  considered  a  part 
of  the  monitoring  system  required 
pursuant  to  the  surface  mining  permit. 
This  procedure  is  consistent  with  the 
Federal  requirement. 
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146.  Old  Ben  commented  that 
resubmitted  Illinois  regulation  1843.11 
contains  additional  language  not 
specifically  included  in  the  Federal 
counterpart.  The  additional  Illinois 
language  is  permitted  under  the  Federal 
language  in  30  CFR  843.11(a)(3),  which 
allows  the  regulatory  authority  to 
impose  affirmative  obligations.  As 
resubmitted,  the  Illinois  regulation  is 
consistent  with  the  Federal  counterpart. 

147.  The  Association  of  Illinois  Soil 
and  Water  Conservation  Districts 
(AISWCD)  submitted  a  large  number  of 
comments  on  the  proposed  Illinois 
regulations.  With  the  following 
exceptions,  the  comments  are  similar  to 
comments  submitted  by  the  Illinois 
South  Project  (ISP)  and  are  addressed 
with  those  comments. 

148.  AISWCD  commented  that 
proposed  Illinois  regulation  1784.20 
should  include  the  phrase  “including 
surface  and  underground  agricultural 
drainage  systems".  The  resubmitted 
Illinois  regulations  include  this  phrase. 

149.  The  Illinois  Historic  Preservation 
Agency  (IHPA)  submitted  numerous 
comments  concerning  Illinois 
regulations  which  address  archeological 
and  historic  resources.  On  June  9, 1987, 
OSMRE  notified  the  State  of  the  changes 
required  as  a  result  of  recently  approved 
Federal  regulations  concerning  historic 
resources.  On  September  18, 1987, 

Illinois  submitted  proposed  regulations 
to  OSMRE  to  address  the  required 
changes.  IHPA,  other  agencies  and  the 
public  have  been  provided  opportunity 
to  comment  on  these  proposals.  OSMRE 
will  shortly  announce  its  decision 
concerning  these  amendments. 

150.  IHPA  commented  that 
resubmitted  Illinois  regulation 
1700.18(a),  which  describes  the  Surface 
Mining  Advisory  Council,  fails  to 
include  a  representative  of  the  historic/ 
cultural  resources  community.  There  is 
no  Federal  counterpart  for  this  advisory 
council;  therefore,  there  are  no  Federal 
requirements  governing  the  makeup  of 
this  State  Council. 

151.  IHPA  requested  clarification  of 
the  term  "historic  designation”  as  it  is 
used  in  the  resubmitted  Illinois 
regulation  1701.5  definition  of  "historic 
lands”.  This  definition  is  the  same  as  the 
definition  contained  in  Federal  rule  at  30 
CFR  762.5.  The  Illinois  rule  as 
resubmitted  is  consistent  with  the 
Federal  rule. 

152.  IHPA  requested  that  the 
resubmitted  Illinois  definition  of 
“person"  contained  in  1701.5  include  the 
term  "historic”  as  one  of  the  values.  The 
Illinois  definition  is  the  same  as  the 
Federal  definition  and  therefore  is 
consistent  with  30  CFR  701.5. 


153.  IHPA  commented  that 
resubmitted  Illinois  regulation  1764.23(a) 
should  exempt  all  archeological  sites 
from  public  disclosure.  The  Illinois  rules 
are  identical  to  the  Federal  counterpart, 
30  CFR  764.23(a),  and  therefore  are 
consistent  with  the  Federal  regulations. 

154.  IHPA  requested  that  the  word 
"known”  be  dropped  from  resubmitted 
Illinois  regulation  1772.12(b).  The  Illinois 
regulation  is  identical  to  the  Federal  rule 
and  the  request  is  therefore  rejected. 

The  remainder  of  IHPA  comments  on 
this  section  recommended  the  addition 
of  the  phrase  "pursuant  to  the  National 
Historic  Preservation  Act  of  1966”. 
OSMRE  believes  this  to  be  redundant. 

155.  IHPA  suggested  adding  “sites 
eligible  for  listing”  to  resubmitted 
Illinois  regulation  1772.12(d)(2)(C).  The 
regulation  is  identical  to  the  Federal  rule 
and  therefore  consistent. 

156.  IHPA  commented  on  Illinois 
resubmitted  regulation  1773.15(c),  which 
concerns  the  written  findings  required 
for  historic  properties.  The  Director  has 
notified  the  State  that  an  additional 
revision  is  necessary.  By  letter  dated 
September  16, 1987,  IDMM  submitted 
additional  proposed  regulations 
amending  1773.15(c)  to  require  a  written 
finding  for  historic  properties. 

157.  IHPA  requested  that  the  word 
“known"  be  deleted  from  resubmitted 
Illinois  regulation  1783.24(i).  The  use  of 
the  term  "known"  is  consistent  in  each 
case  with  the  Federal  counterpart  and  is 
therefore  approved. 

VI.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendments  to 
62  IAC  Parts  1700  to  1845,  as  submitted 
by  Illinois  on  May  22, 1987,  except  for 
those  provisions  discussed  in  Findings 
2(b),  2(c),  and  4(b)  concerning  valid 
existing  rights,  previously  mined  areas 
and  protection  of  privately  owned  sites 
listed  on  the  National  Register  of 
Historic  Places.  As  provided  by  30  CFR 
732.17(a)  and  (g),  any  provisions  that  are 
not  approved  by  the  Director  may  not  be 
implemented  as  part  of  the  Illinois 
program. 

In  addition,  the  Director  is  requiring 
that  Illinois  further  amend  its  program 
as  discussed  below: 

1.  As  discussed  in  Finding  14(f), 

Illinois  must  revise  62  IAC  1780.21(f)  and 
1784.14(e)  or  otherwise  amend  its 
program  to  require  that  the 
determination  of  probable  hydrologic 
consequences  include  findings 
consistent  with  30  CFR  780.21(f)(3)  and 
784.14(e)(3),  that  it  be  based  on  baseline 
data  collected  for  the  permit  application, 
and  that  each  application  for  a  permit 
revision  be  reviewed  by  the  regulatory 


authority  to  determine  whether  a  new  or 
updated  determination  is  necessary. 

2.  As  discussed  in  Finding  21  (hh), 
Illinois  must  revise  62  IAC  1816.49(b)(9) 
and  (c)  and  1817.49(b)(9)  and  (c)  or 
otherwise  amend  its  program  to  include 
spillway  size  requirements  for  all 
impoundments  consistent  with  30  CFR 
816.49(b)(7)  and  (c)(2)  and  817.49(b)(7) 
and  (c)(2). 

3.  As  discussed  in  Finding  4(a),  Illinois 
must  further  revise  62  IAC  1761.11(a)  to 
include  provisions  concerning  the 
protection  of  wild  and  scenic  study  river 
corridors  that  are  no  less  effective  than 
the  Federal  rule  at  30  CFR  761.11(a). 

The  Federal  rules  at  30  CFR  Part  913 
are  being  amended  to  implement  this 
decision.  Since,  as  explained  Findings 
2(h),  17(h),  21  (jj),  21(kk)  and  21(11),  this 
amendment  satisfies  the  requirements  of 
30  CFR  913.16(a)  and  (c)  through  (f),  the 
Director  is  removing  these  provisions. 
However,  nothing  in  this  decision 
negates  the  need  for  Illinois  to  further 
revise  its  program  in  accordance  with 
earlier  notifications  provided  under  30 
CFR  732.17(d).  This  final  rule  is  being 
made  effective  immediately  to  expedite 
the  State  program  amendment  process 
and  to  encourage  States  to  conform  their 
programs  to  Federal  standards  without 
undue  delay. 

In  accordance  with  30  CFR 
732.17(h)(ll)(ii),  the  Director  has,  by 
letter  dated  July  16, 1987,  obtained  the 
concurrence  of  the  U.S.  EPA  in  the 
approval  of  the  portions  of  these 
amendments  pertaining  to  air  and  water 
quality  standards  promulgated  under  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Clean  Water  Act  (33  U.S.C.  1251 
et  seq.). 

VII.  Additional  Determinations 

Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3, 4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that,  for  purposes  of  the 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  913 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Date:  October  12. 1988. 

Robert  E.  Boldt, 

Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  the  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 3— ILLINOIS 

1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  A  new  paragraph  (i)  is  added  to 
§  913.15  to  read  as  follows: 

§  9 1 3. 1 5  Approval  of  regulatory  program 
amendments. 

*  *  *  *  * 

(i)  The  following  amendment 
submitted  to  OSMRE  by  Illinois  on 
March  28, 1986,  as  modified  and 
resubmitted  on  May  22, 1987,  is 
approved  effective  October  25, 1988  with 
the  exceptions  identified  herein  and  in 
§  913.17:  Revision,  addition  and  repeal, 
as  indicated,  of  the  following  parts  of 
Chapter  I  of  Title  62  of  the  Illinois 
Administrative  Code: 

Part  1700 — General  (revised) 

Part  1701 — General  Definitions  (revised), 
except: 

(1)  The  definition  of  “valid  existing  rights” 
and 

(2)  The  definition  of  “previously  mined 
area"  to  the  extent  that  it  includes  lands 
subject  to  the  reclamation  standards  of 
SMCRA. 

Part  1705 — Restriction  on  Financial  Interests 
of  State  Employees  (revised) 

Part  1760 — General  Areas  Unsuitable  for 
Mining  (repealed) 

Part  1761 — Areas  Designated  by  Act  of 
Congress  (revised),  except  for  those 
provisions  in  1761.11(c)  and  1761.12(e)(1) 
excluding  protection  for  privately  owned 
sites  listed  on  the  National  Register  of 
Historic  Places 


Part  1762 — Criteria  for  Designating  Areas  As 
Unsuitable  for  Surface  Coal  Mining 
Operations  (revised) 

Part  1764 — State  Processes  for  Designating 
Areas  Unsuitable  for  Surface  Coal 
Mining  Operations  (revised) 

Part  1770— General  Requirements  for  Permit 
and  Exploration  Procedure  Systems 
under  Regulatory  Programs  (repealed) 

Part  1771 — General  Requirements  for  Permits 
and  Permit  Applications  (repealed) 

Part  1772 — Requirements  for  Coal 
Exploration  (added) 

Part  1773 — Requirements  for  Permits  and 
Permit  Processing  (added) 

Part  1774 — Revision:  Renewal:  and  Transfer, 
Assignment,  or  Sale  of  Permit  Rights 
(added) 

Part  1775 — Administrative  and  Judicial 
Review  of  Decisions  (added) 

Part  1776 — General  Requirements  for  Coal 
Exploration  (repealed) 

Part  1777 — General  Content  Requirements  for 
Permit  Applications  (added) 

Part  1778 — Permit  Applications:  Minimum 
Requirements  for  Legal,  Financial. 
Compliance,  and  Related  Information 
(revised) 

Part  1779 — Surface  Mining  Permit 

Applications:  Minimum  Requirements  for 
Information  on  Environmental  Resources 
(revised) 

Part  1780 — Surface  Mining  Permit 

Applications:  Minimum  Requirements  for 
Reclamation  and  Operation  Plan 
(revised) 

Part  1782 — Underground  Mining  Permit 

Applications:  Minimum  Requirements  for 
Legal,  Financial,  Compliance  and  Related 
Information  (repealed) 

Part  1783 — Underground  Mining  Permit 

Applications:  Minimum  Requirements  for 
Information  on  Environmental  Resources 
(revised) 

Part  1784 — Underground  Mining  Permit 

Applications:  Minimum  Requirements  for 
Reclamation  and  Operation  Plan 
(revised) 

Part  1785 — Requirements  for  Permits  for 
Special  Categories  of  Mining  (revised) 
Part  1786 — Review,  Public  Participation  and 
Approval  and  Disapproval  of  Permit 
Applications  and  Permit  Terms  and 
Conditions  (repealed) 

Part  1787 — Administrative  and  Judicial 
Review  of  Decisions  by  Regulatory 
Authority  on  Permit  Applications 
(repealed) 

Part  1788 — Permit  Reviews.  Revisions  and 
Renewals  and  Transfer,  Sale  and 
Assignment  of  Rights  Granted  Under 
Permits  (repealed) 

Part  1795 — Small  Operator  Assistance 
(revised) 

Part  1800 — Bonding  and  Insurance 

Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations  (revised) 
Part  1801 — Bonding  Requirements  for 
Underground  Coal  Mines,  Coal 
Processing  Plants.  Associated  Structures, 
and  Other  Coal-Related  Long-Term 
Facilities  and  Structures  (repealed) 

Part  1805 — Amount  and  Duration  of 
Performance  Bond  (repealed) 


Part  1806 — Form.  Conditions  and  Terms  of 
Performance  Bonds  and  Liability 
Insurance  (repealed) 

Part  1807 — Procedures,  Criteria  and  Schedule 
for  Release  of  Performance  Bond 
(repealed) 

Part  1808 — Performance  Bond  Forfeiture 
Criteria  and  Procedures  (repealed) 

Part  1815 — Permanent  Program  Performance 
Standards:  Coal  Exploration  (revised) 
Part  1816— Permanent  Program  Performance 
Standards:  Surface  Mining  Activities 
(revised) 

Part  1817 — Permanent  Program  Performance 
Standards:  Underground  Mining 
Operations  (revised) 

Part  1818 — Special  Permanent  Program 
Performance  Standards:  Concurrent 
Surface  and  Underground  Mining 
(repealed) 

Part  1819 — Special  Permanent  Program 
Performance  Standards:  Auger  Mining 
(revised) 

Part  1824 — Special  Permanent  Program 
Performance  Standards:  Mountaintop 
Removal  (revised) 

Part  1825 — Special  Permanent  Program 
Performance  Standards:  Operations  on 
High  Capability  Lands  (revised) 

Part  1823— Special  Permanent  Program 
Performance  Standards:  Operations  on 
Steep  Slopes  (repealed) 

Part  1827 — Special  Permanent  Program 
Performance  Standards:  Coal 
Preparation  Plants  Not  Located  Within 
the  Permit  Area  for  a  Mine  (revised) 

Part  1828 — Special  Permanent  Program 
Performance  Standards:  In  Situ 
Processing  (revised) 

Part  1840 — Department  Inspections  (revised) 
Part  1843 — State  Enforcement  (revised) 

Part  1845 — Civil  Penalties  (revised) 

3.  Section  913.16  is  revised  to  read  as 
follows: 


(a)  By  June  30, 1989,  Illinois  shall 
submit  for  OSMRE  approval  an 
amendment  to  62  IAC  1780.21(f)  and 
1784.14(e)  or  otherwise  propose  to 
amend  its  program  to  require  that  the 
determination  of  probable  hydrologic 
consequences  include  specific  findings 
no  less  effective  than  those  of  30  CFR 
780.21(f)(3)  and  784.14(e)(3),  that  it  be 
based  on  baseline  data  collected  for  the 
permit  application  and  that  each 
application  for  a  permit  revision  be 
reviewed  by  the  regulatory  authority  to 
determine  whether  a  new  or  updated 
determination  is  necessary. 

(b)  By  June  30, 1989,  Illinois  shall 
submit  for  OSMRE  approval  an 
amendment  to  62  IAC  1816.49(b)(9)  and 

(c)  and  1817.49(b)(9)  and  (c)  or  otherwise 
propose  to  amend  its  program  to  extend 
the  requirements  specifying  spillway 
sizes  to  all  impoundments  in  a  manner 
no  less  effective  than  30  CFR 
816.49(b)(7)  and  (c)(2)  and  817.49(b)(7) 
and  (c)(2). 


§  913.16  Required  regulatory  program 
amendments. 
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(c)  By  June  30, 1989,  Illinois  shall 
submit  for  OSMRE  approval  an 
amendment  to  62 IAC  1761.11(a)  to 
include  provisions  concerning  protection 
of  wild  or  scenic  study  river  corridors 
that  are  no  less  effective  than  the 
Federal  rules  at  30  CFR  761.11(a). 

4.  Section  913.17  is  added  to  read  as 
follows: 


§  9 1 3. 1 7  State  regulatory  program 
provisions  and  amendments  disapproved. 

(a)  The  proposed  definition  of 
"previously  mined  area”  in  62  IAC 
1701.5,  as  submitted  by  Illinois  on  May 
22, 1987,  is  disapproved  to  the  extent 
that  it  includes  lands  subject  to  the 
reclamation  standards  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1201  et  seq.). 


(b)  In  62  IAC  1761.11(c)  and 
1761.12(e)(1),  as  submitted  by  Illinois  on 
May  22, 1987,  the  phrase  "publicly 
owned"  is  disapproved  to  the  extent 
that  it  modifies  the  term  “places  listed 
on  the  National  Register  of  Historic 
Places”  or  an  equivalent  term. 
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